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REPLY OF
THE AMERICAN TRAIN DISPATCHERS ASSOCIATION
TO PETITION FOR REVIEW OF ARBITRATION AWARD

The Parties

The Canadian National Railway Company ("CN") is a Canadian corporation doing
busingcss in the United States on lincs of the former Illinois Central Railroad (“IC”), the
Wisconsin Central Railroad (“WC”), and the Grand Trunk Western Railroad (“GTW™). The
American Train Dispatchers Association (hercaficr “ATDA™) is the exclusive collective
bargaining representative for the employees of both the GTW and WC in the craft or class of
train dispatchers. The GTW dispatchers work at Troy, MI; the WC dispatchers arc at
Homewood, IL. The train dispatchers cmployed on the former IC are represented by the Illinois
Central Train Dispatchers Association (“ICTDA”), which is not affiliated with ATDA. They
also work at Homewood. There are presently 17 active GTW train dispatchers, 26 active WC
train dispatchers, and 37 active IC train dispatchers.

There arc collective bargaining agrecments in place between ATDA and GTW and
between ICTDA and IC. ATDA and WC are in the process of negotiating an initial CBA.

Prior to acquiring IC, CN operated in the Unitcd States through its subsidiary GTW. On
May 21, 1999, this Board authorized the acquisition by CN and GTW of control of IC and the
intcgration of CN and IC rail operations. Caradian National Railway Company. Grand Trunk
Corporation, and Grand Trunk Western Railroad Incorporated — Control — lllinois Central
Corporation, lllinois Central Railroad Company, etc., 4 STB 122 (1999) (Decision No. 37). As
outlined in its decision, the Board conditioned its approval of this transaction on compliance by
the carriers with the New York Dock Conditions.! 4 STB at 128, 144. As a result, any
transactions which CN or GTW undertakc pursuant to the STB's grant of authority to purchase

the GTW are subject to Article I, Section 4 of the New York Dock Conditions.

' New York Dock Ry. - Control - Brooklyn Eastern Dist., 360 1.C.C. 60, 84-90 (1979)(*‘New
York Dock™), aff d sub nom., New York Dock Ry. v. United States, 609 F.2d 83 (2d Cir. 1979).



The Events Leading Up To The Arbitration

On February 3, 2009, CN served notice on ATDA of the carrier’s intent to abolish all 16
GTW train dispatching positions at Troy, MI, cstablish 10 new train dispatching positions at
Homecwood, IL, and thercafter have all train dispatching on former GTW lines handled by the
newly created positions at Homewood. Specifically, the carrier’s Notice stated:

It is necessary to consolidate the train dispatching operation of the [GTW] and the

[IC] into onc location. The consolidation will result in the abolishment of sixteen

(16) GTW dispatcher positions at Troy, Michigan. Ten (10) dispatcher positions

will be established at Homewood, Illinois. The rcason for the consolidation is to

provide increased efficiency and better utilization of the dispatchers at

Homewood.

Petition for Review of an Arbitration Award (“Petition”), Exhibit D.

The parties were unablc to ncgotiate an implementing agreement. The chronology and
description of their attempts were outlined to the Arbitrator in their respective submissions.? It
rcveals that when ATDA presented the Carrier with a counter to its opcning proposal, thc? Carrier
refused to discuss it, withdrew the original proposal, demandcd arbitration and offered nothing
more than what is contained in Sections 9 and 12 of New York Dock.

ATDA viewed this as a blatant attempt to tic the hands of an arbitrator. Faced with such
regressive bargaining, ATDA reiterated what was essentially its previous proposal, the same
proposal it later asked the Arbitrator to adopt as the most rcasonable and most consistent with
purposes of New York Dock. The obvious purpose of the bargaining requircment in Scction 4 is
that the partics narrow their differences in an effort to arrive at an implementing agrecment. The
rccord proved that the Carricr did not abide by this requirement.

The cvidence before the Arbitrator showed that the Carrier was not about to undertake an

immediate merging of the GTW and IC rail traffic control systems. Rather, the transaction was

merely moving the GTW control system from Troy to a building at Homewood where IC and

? The Carrier’s version of the cvents is set forth in the Declaration of Cathy Cortez which is
Exhibit C to CN’s Petition. The Declaration of David Volz, which set forth ATDA’s position,
was also filed with the Arbitrator and is Exhibit A hercto.

2-



WC dispatchers alrecady work. When that happens all of the dispatchers would be under one
roof, but they would not be controlling a single transportation system. Rather, the Carricr would
continue to operate three separate rail systems, only now they would be operated out of onc
facility rather than two.?

THE ISSUES IN DISPUTE BEFORE THE ARBITRATOR'

The partics sclected Arbitrator Don A. Hampton to resolve their differences over hat
terms should be included in the implementing agreement. Each side submitted proposcd
implementing agreements to the Arbitrator. Exhibits B and C to this Reply.

ATDA asked the Arbitrator to imposc an implementing agreement providing that (1)
cmployees who transfcr to Homewood to work positions that dispatch trains over GTW trackage
get priority over existing cmployecs at Homewood to bid positions that perform thosc functions;
(2) employces transferring to Homewood remain on a scparate scniority roster of cmployees
handling dispatching over GTW trackage; (3) employees whose positions at Troy are abolished

but who are not awarded positions at Homcwood initially retain rights to bid on vacancies that

3 ATDA told the Arbitrator that it could not tell whether this was to keep the ICTDA train
dispatchcers independent from ATDA, but that, under the representation processes of the Railway
Labor Act, rcpresentatives are certified for entire rail systems and the National Mediation Board
will only extinguish a represcntative’s status when a system no longer cxists. The Union
cxplained that it is to CN’s advantage to dclay the day when the NMB can declare a single
systcm exists until after this transaction occurs, so the carrier can eliminate jobs covered by the
ATDA agrcements and certifications. Presently, the ATDA-represented GTW and WC
dispatchers outnumber the ICTDA -represented dispatchers 43-37. When the proposed transfer of
work occurs, there will be seven fewer ATDA-represented active employcees, assuming all 10
positions being transferred to Homewood are filled by former Troy —based dispatchers.

Furthermore, ATDA explaincd that CN currently has an agreement with ICTDA that,
unlike thc GTW-ATDA agreement, contains no union sccurity provision and provides no wage
increases for five years, terms that the Carrier apparently believes are more advantagcous to
management.

* There was no disagreement betwecen the partics that the positions to be created at
Homewood would be posted and subjected to seniority-bascd bidding by the Troy dispatchers;
that every GTW train dispatcher would be eligible for a displacement or dismissal allowance
under NYD as a result of the consolidation; that cmployccs entitled to benefits under another job
security arrangement would be required to elect which benefits to receive; and that there be no
pyramiding of benefits.
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later occur at Homewood in positions dispatching trains over GTW trackage and be able to move
to takc those positions on the same terms and conditions available to those GTW employees who
successfully bid the positions initially; (4) GTW train dispatchers who exercise seniority to
obtain a clerical position® be considered eligible for displacement allowances in accordance with
Article I, Section 5 of New York Dock ¢; (5) the Carrier provide frec employment assistance for
the spouses of the relocating train dispatchers; (6) the GTW train dispatchers who move to
Homcwood receive 10% pay increases in recognition of the higher cost of living there; (7)
transferring employees be allowed five days with pay to locate a new residence at Homewood,
and related travel expenscs; (8) the Carricr offer eight separation allowances for Troy dispatchers
as an alternative to moving; and (9) transferring employees may opt to accept lump sum
monetary relocation packages in licu of the moving and real estate provisions in NYD Sections 9
and 12. ExhibitC.

The Carrier took the position that the Arbitrator should (a) provide for the transfer of up
to ten dispatchers to Homewood where they would be dovctailed with the ICTDA-represented
dispatchers (but not with the WC dispatchers) and work under the ICTDA agreement, (b) allow
thosc whose scniority was insufficicnt to obtain a Homewood job to work as clerks at Troy. (c)
allow cxisting Homewood employces to claim any new positions not filled by Troy dispatchers,
and (d) include references to NYD Sections 9-14 to address all rclocation and income protection
issucs. It also argued that ATDA'’s proposals were beyond the Arbitrator’s jurisdiction. Exhibit
B.

ICTDA did not submit a specific proposal; it urged that the Arbitrator not affect the

rclationship between the ICTDA’s members and the Carrier in his award.

3 Many of the Troy dispatchers came to dispatching from the clerical craft and rctain scniority
under GTW’s agreement with the Transportation-Communications Intcrnational Union, which
represents that craft.

¢ Train dispatchers gencrally earn more than clerical cmployees. The record showed that the
annual base pay of train dispatchers ($ 75,176) is 50% morc than GTW pays clerks ($ 50, 571).
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Following the receipt of prehearing submissions, Arbitrator Hampton conducted a hearing
on November 10, 2009. He requcsted the filing of posthcaring bricfs, which occurred on
December 4, 2009, and posthearing replies on December 18, 2009. He issued his Award on
February 1, 2010.

THE ARBITRATOR’S AWARD

In his Award, Arbitrator Hampton described the proposcd transaction, the positions of the
parties. the provisions of NYD Article I, Scction 4, and his responsibility. He explained that “as
it is evident that the transaction will result in employces being displaced or dismissed and forces
being arranged, so the Arbitrator must find an appropriatc[] basis for the sclection of forces and
assignment of Employees to pcrform the GTW work being transferred to Homewood.” Award p.
9. He found that he would have to “consider [thc] working agreement, seniority, prior rights and
industry practiccs as he formulate[d] his decision.” /d. at 10.

The Arbitrator then explained why he did not believe the Carrier had carried its burden to
support the dramatic agreecment changes that it sought in its proposal.

The Board at this time is unconvinced that it is a necessity to merge the

dutics of the GTW, IC and WC Dispatchers to promote the efficiencies as

envisioned by the Control Transaction. The Carrier has not substantiated that

efficicncics would be non-cxistent should the GTW Roster be maintained and the

ATDA Collective Bargaining Agreement remain in effect for those GTW

Dispatchers transferring from Troy to Homewood.

There is no doubt that in the future, with changing technology and

cnhanced training methods that what the Carrier envisions will not only be

possible, but common. On this issuc the ATDA has been more convincing. The

ATDA will be pcrmitted to perform the duties at Homewood as they previously

performed on territorics covered by GTW Dispatchers.
fd. Hec then found that whilc both parties sought to blame the other “in their inability to reach a
bargained implementing agreement,” and “the bargaining process left much to be desired,” he
would usc both their proposals to craft an agreement. /d.

The Agrecment the Arbitrator wrote provides for the Carricr to abolish 16 train dispatcher

positions at Troy and transfer their work to Homewood, where 10 new positions will be created.

provided that if more positions arc nccded to do the transferred work, they will be offered to
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thosc employces remaining at Troy. Agreement, s 1-2, 4. It provides for the Troy employees to
make irrevocable decisions whether to transfer, accept one of six scparation allowanccs, or
accept a clerical position at Troy, cither by exercising seniority, if they have it, under the
GTW/TCIU agrecments or by accepting a Carrier offer to work as a clerk. Agrecment, § 3, 12.
These choices are to be made in scniority order. Agrecment. 94, 12. The employces who are
unable to obtain dispatcher positions at Homewood in the initial round and who accept clerical
jobs are to be considered displaced employees with rights to bid on vacancics at Homewood as
they occur. Agrecment, s 4, 9. The employees who transfer to Homewood “shall remain
subject to ATDA representation and all agreements, including all national agrecments, in effect
between the ATDA and GTW governing wages, rules and working conditions, subject to the
modifications contained herein, until such time as a single agrecment is reached covering all
ATDA represented train dispatchers.” Agreement, § 5.” The Agreement provides for transferring
employees to possess prior rights to the ten positions being created at Homewood. Agrecment, 9
6. Finally, the Agrcement the Arbitrator imposed provides for several options for transferring
employees in licu of the benefits provided in NYD Scctions 9 and 12: thosc with homes may
receive $10,000 over 15 months plus $10,000 if they scll their Troy home at fair market value
and buy a ncw onc in Homewood within two years (Award Att. (B)); those who rent may receive
$1,300 monthly to cover rental costs for 24 months (/d.); and all may take four days with pay to
find nc-w residences in Homewood, with $500 to cover expenses associated with these house-

hunting trips (Award Att. (B)(1)).?

7 The Arbitrator did not determine that CN could never merge all of the train dispatchers
under one agreement. Rather, based on the rccord cvidence, he decided that that merger was not
necessary to the transaction until all employees in the same classification are in the same office
and a completc integration of operations (something the Carrier has not yet proposcd) can be
accomplished. The essence of his Award is that the railroad has not proven that it is necessary to
do away with thec ATDA agreement before that time.

® The Agreement also includes standard language regarding no duplication of benefits (Y 7),
the election of benefits between it and other existing arrangements (¥ 8), preservation of such
other arrangement benefits without pyramiding (Y 10), and dismissal allowanccs for employces

(continued...)
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In creating thc imposed Agrcement, the Arbitrator rejected outright ATDA’s proposals
that the implementing agreement provide that the rates of pay in effect for GTW train dispatchers
at the time of the relocation should be increased by 10% and that the carricr should provide
cmployment assistance for the relocating train dispatchers’ spouscs. He also rejected the
Carrier’s position that, despite its carlicr bargaining proposals that would give the cmployees
additional options, no benefits other than those explicitly provided in NYD Sections 9 and 12 be
made available.

ARGUMENT
THE ARBITRATOR’S AWARD SHOULD BE AFFIRMED.

“The New York Dock conditions do not prescribe, and they could not possibly prescribe,

a one-sizc-fits-all standard respecting implementation of particular transactions.” CSX Corp. -
Control - Chessie Sys. Inc. and Seaboard Coast Line Indus., Inc., Finance Docket No. 28905
(Sub No. 22), 3 STB 701, 1998 WL 661418 (Scrvicc Date Scpt. 25, 1998) at *11. CN’s Petition
challenges the Hampton Award becausc it docs not apply a “one-size” approach and accept its
proposed implcmenting agreement as gospel. We show below why the Board should not find it
appropriate to accept the Carrier’s Petition and, cven if it does, should affirm thc Award in all
respects.
A. The Applicable Standards of Review

1. The Lace Curtain Principles

The principles applicable to review of New York Dock arbitrator’s awards are sct forth in
Chicago & N.W. Transp. Co.-Abandonment, 3 1.C.C.2d 729 (1987) (“Lace Curtain™), aff'd sub
nom. Int'l Bhd. of Elec. Workers v. ICC, 862 F.2d 330 (D.C.Cir.1988). Under the Lace Curtain
standard for review of an arbitration award, the Board generally defers to an arbitrator’s decision

dcclines to grant review in the absence of “recurring or otherwise significant issues of general

%...continucd)
who are unable to hold a job (¥ 11), and dispute resolution ( 15).
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importance regarding the interpretation of our labor conditions.” /. at 736. A party seeking
review of an arbitration award bears a considerable burden in satisfying this standard. Not only
must the award in question involve an issue that is not unique to the particular partics, it also
must have an impact felt beyond that property.

In addition the ICC explained in Lace Curtain that particular benefits need not be
“specifically provided for” in thc imposced Conditions to be permissible; the Commission (now
STB) would approve them if they are “within the context and spirit” of thc Conditions. /d. at
736. Thus, in Lace Curtain, an arbitrator’s awarding of additional sums to set up a houschold (a
so-called “lace curtain allowance™), reimbursement of a real estate commission and mortgage
interest, and judgment-type intcrest to compensate for delay in payment was sustained by the
Commission. The ICC accepted these kinds of benefits because an arbitrator applying the
Commission’s labor protective conditions is “[gliven the leeway... to consider industry practice
so long as [he] is interpreting and applying the [Conditions] and not dispensing [his] ‘own brand
of industrial policy.’” /d. Similarly, Lace Curtain explains that it is not beyond the arbitrator’s
authority to select which party’s position best reflects the purpose behind the imposed conditions.
Id. at 737. |

Thus, the arbitrator’s authority is not so circumscribed that nothing more than the cxplicit
language of the NYD Conditions may be incorporated into the implementing agrecment. As
arbitrator John LaRocco explained in onc of the awards the Carrier relies on here, an
implementing agreement imposed in Scction 4 arbitration not only should encompass those
bencfits cxplicitly described in the Conditions, it also may include “bencfits that draw their
essence from the New York Dock Conditions without being specifically enumcrated therein.”
Norfolk & Western Ry. Co. and Brotherhood of R.R. Signalmen (LaRocco 1989) (Exhibit D), p.
24,

Lace Curtain contains several distinct requirements: First, it requires a showing that an

arbitrator’s award involves “recurring or otherwise significant issues.” 3 1.C.C.2d at 736.
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Second, it requires a showing that the recurring or otherwise significant issue be of “gencral
importance regarding the interpretation of our labor conditions.” /d. Then, “[a]wards are not
vacated because of substantive mistake, except when there is egregious error, when the award
fails to draw its essence from the labor protective conditions, or when the arbitrator exceedé the
specific limits on his authority.” ATDA v. CSXT, 9 1.C.C.2d at 1130-31 (1993) (citing Loveless v.
Eastern Airlines, Inc., 681 F.2d 1272, 1275-76 (11th Cir. 1982)(footnotc omitted)). “Egregious
error means irrational, wholly baseless and completely without reason, or actually and
indisputably without foundation in reason and fact.” Id.

The Commission concluded in Lace Curtain that its standard of review is meant to be
consistent with Supreme Court’s “Steelworkers Trilogy™ of cases.’ Id. at 736. They hold that
“an arbitrator’s dccision on the merits and his interpretation of the collective bargaining
agreement are to be given extreme deference, cven though a court could interpret an agreement
differently.” Lace Curtain, 3 1.C.C.2d at 735 {citing Loveless v. Eastern Airlines, Inc., supra).

Lace Curtain itself considered an arbitration award involving the Oregon Short Line R.
Co. -Abandonment- Goshen, 360 1.C.C. 91 (1979)(**Oregon III""), which were imposcd in that
case to protect cmployces affected by the Chicago and North Western Transportation Company’s
abandonment of several rail lines. The ICC reviewed the award to determine whether it was
based on a proper interpretation of these standard employee protection conditions. In that
dispute, the IBEW maintained that a displaced clectrician was cntitled to compensation for three
items related to moving cxpenses and losscs incurred from the salc of his home pursuant to
Article 1, Sections 9 and 12 of the Oregon III conditions. Finding that the displaced employee
was cntitled to the amounts sought, the arbitration panel sustained the IBEW’s claim, which the
carricr petitioned the Commission to overturn.

After the ICC cstablished that it had jurisdiction to review the award, and that review was

% United Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960); United Steelworkers v.
Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); and Uhnited Steelworkers v. Enterprise
Wheel & Car Corp., 363 U.S. 593 (1960).
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warranted under new standards. thec Commission upheld the award. finding that it did draw its
essencc from the Oregon II protective conditions. The Commission specified, howevcr, the
limited nature of its review:

This is not to say that we would conclude that thc Board’s denial of any of these three

items would be in crror. Put another way, so long as the Board is interpreting and

applying the Oregon 11 conditions and not dispensing its “own brand of industrial
policy”... we would not object to the Board’s granting or denying awards on these three
particular issucs.

3 1.C.C.2d at 736 (emphasis in original).

When the case was presented to the U.S. Court of Appcals for the District of Columbia,
the Court further elaborated on the heavy burden a party must overcome in order to cstablish that
the agency should overturn an arbitration award under Lace Curtain:

Since [Lace Curtain] the Commission has employed a sliding scale of deference. An

arbitrator's judgments about matters of evidence and causation are treated with defercnce.

An arbitrator's interprctations of Commission regulations and vicws rcgarding

transportation policy are subject to more scarching review. See, e.g.. CSX Corp.-Control,

4 1.C.C.2d 641, 648 (1988); Lace Curtain,31.C.C.2d at 736. See also Brotherhood of

Maintenance of Way Employees v. ICC, 920 F.2d 40, 44-45 (D.C.Cir.1990); Employees

of the Butte, Anaconda & Pacific Ry. v. United States, 938 F.2d 1009, 1013-14 (9th

Cir.1991), cert. denied, U.S. 112 S.Ct. 1474, 117 L.Ed.2d 618 (1992).

Railway Labor Executives’ Ass’'n v. United States, 987 F.2d 806, 812 (D.C. Cir. 1993).

Subsequent cases have fleshed out the circumstances in which Lace Curtain review is
appropriate. For example, in Delaware and Hudson Co. - Lease Trackage Rights - Springfield
Terminal Ry. Co. (“D&H - Springfield Terminal™), Finance Docket No. 30965 (Sub-No. 4), 1994
WL 464886 (1.C.C. 1994), the Commission agreed to revicw an arbitration award stemming from
a dispute that arosc pursuant to its approval of a series of transactions allowing Guilford
Transportation Industries, Inc. (“Guilford™) to restructure its operations. This included allowing
the Springficld Terminal Ry. Company (“ST”) to conduct Guilford’s rail operations, including
those of the Boston and Maine Corporation (“B&M™), a Guilford subsidiary. In implementing
these transactions, Guilford abolished all B&M train dispatcher positions and offered the affected
employecs positions as nonagreement ST train operations managers. Two of the former

dispatchers refused the offered employment and filed claims for separation allowances, which the
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carrier denied bascd on its position that the employees “fail[ed] without good causc to accept a
comparable position” and were thus not entitled to the allowances under Article I, Section 6(b) of
the Mendocino Coast conditions. Id. at *6, n.4.

The arbitration board (David Twomey, neutral) issucd an award sustaining the claims,
finding that the ST train operations manager positions were not comparable to the abolished train
dispatcher positions because although the skills and responsibilities of the two positions were
comparable, the working conditions were not.

In deciding to review the award over the objection of the ATDA, which represented the
former B&M dispatchers. the ICC held:

We accept administrative review of this arbitration decision because it involves a dispute

undcr the Commission's labor protective conditions imposed in D&H Lease, and raiscs a

potentially significant issue of general importance regarding the interpretation of a labor

protective condition that rarely has been addressed by the Commission. Rather than
resolving any dispute about facts or evidence, arbitrator Twomey, in his decision, is
interpreting the term “comparable position™ in Article I, section 6(b) of the Mendocino

Coast conditions. Bccause of the lack of a definitive Commission interpretation of the

comparable employment requircment in those conditions and the paucity of arbitral

decisions on the subject, it is appropriatc and consistent with Lace Curtain for the

Commission to review the award under our rcgulations at 49 CFR 1115.8.

Id. at *4. The Commission went on to affirm the Twomey Award, concluding there was no
showing of egregious error, that it did not fail to draw its cssence from the labor protective
conditions, or that the arbitrator exceeded the scope of his authority. /d. at *5.

In American Train Dispatchers Ass’'n v. CSX Transp. Inc. (“ATDA v. CSXT"), Finance
Docket No. 28905 (Sub-No. 24), 9 [.C.C.2d 1127 (1993), thc Commission agrecd to review an
arbitration award in a disputc involving CSXT’s consolidation of its train dispatching functions
following several mergers approved by the Commission and subject to the New York Dock
protective conditions. The carrier had excluded from its calculation of dispatchers’ average
monthly compensation *“extraordinary overtime hours and associated carnings” that dispatchers
received due to manpower shortages and training necds associated with the consolidation.
ATDA objected and progressed the matter to an Article I, Section 11 arbitration committee. The

union argued that the carricr’s method of calculation violated Article I, § 5(a) of the New York
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Dock conditions, which states a displaccment allowance is to be calculated based on the “total
compensation reccived™ by the affected employce in the previous twelve months. The arbitration
committec rejected ATDA’s claim bascd on a line of arbitral authority excluding such overtime
from “total compensation,” and based on its finding that this tcrm is “inherently ambiguous.”™ 7d.
at 1131. The ICC granted ATDA’s petition to rcview the award, agreeing with ATDA’s position
that “this case is appropriatc for appellate review... because of the lack of a definitive
Commission interpretation of the ‘total compensation’ requirement of article I, § 5(a) and
inconsistencics between arbitral decisions on the subject.” /d. at 1130 (footnote omitted).

In Wisconsin Central Ltd. - Purchase Exemption - Soo Line R.R. Co., Finance Docket No.
31922 (Sub-No. 1), 1995 WL 226035 (I.C.C. 1995), the Board agrced to review an arbitration
award interpreting a provision in the New York Dock conditions in a disputc that arosc after
Wisconsin Central Ltd. acquired Soo Linc’s Ladysmith Line. The dispute involved whether a
carrier must provide “test period average” earnings information to affected employees upon
request, or only upon proof that an cmployce has been placed in a worsc position as a result of
the transaction. A Section 11 arbitration committee held that job abolishment alone does not
mean an cmployee is placed in a worse position. According to the committee, only after an
cmployee has exerciscd seniority and displacement rights can it be determincd whether an
employce was adversely affected. The Commission agreed to review the award, “find[ing] that
the award involves an element potentially present in almost all transactions in which the agency's
conditions are imposcd, the preparation and dclivery of TPAs. Accordingly, our review of the
award is proper under that aspect of our standard of review.” Id. at *S5.

The distinctions between these cases and the instant dispute are obvious. In each of these
cascs, the ICC agreed to excercise its review authority in order to interpret standard provisions in
labor protection conditions imposed in many transactions, such as the “comparable provision™
requirement from the Mendocino Coast conditions (D&H - Springfield Terminal), and the

mecthod of calculating TPAs and requirement to furnish TPA information under the New' York
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Dock conditions, (ATDA v. CSXT and Wisconsin Central). Here by contrast, no gencrally
applicable provision of the New York Dock conditions is involved in the dispute. Rather, what
put the partics at odds, and what Arbitrator Hampton’s Award rcsolved was the particular terms
to be included in the implementing agreement, based on the particular nature of this transaction.

CN’s arguments amount to no more than a disagreement with how Arbitrator Hampton
applied New York Dock to the proposcd transaction. While Arbitrator Hampton’s application of
NYD certainly is important to these parties, it cannot be said that it is of generul importance, as
requircd by Lace Curtain.

2. The standards applicable to carrier propesals to override existing agreements.

It has been plain at least since the 1990 decision of the Interstate Commerce Commission
in CSX Corp. - Control - Chessie and Seaboard C.L.1., 6 1.C.C.2d 715 (Carmen II) that
overriding existing collective bargaining agreements is not simply the natural conscquence of any
STB-approved transfer of work. Carmen II established “that CBAs and the RLA should not be
overridden simply to facilitate a transaction, but should be required to yield only when and to the
cxtent necessary to permit the approved transaction to proceed.” CSX Corp. - Control - Chessie
and Seaboard C.L.1.,3 S.T.B. 701 (1998) (“Carmen HF") (slip op., p. 12). This Board later
confirmed that New York Dock arbitrator§ “are free to make whatever findings and conclusions
they decm appropriate with respect to CBA overrides under the law.”™ Carmen I - slip op., p. 19
(quoting CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company - Control and Operating Leases/Agreements - Conrail Inc.
and Consolidated Rail Corporation, STB Finance Docket No. 33388, Dccision No. 89 (1998)).
There is no “‘one-size-fits-all standard respecting implementation of particular transactions.”™ /d.

Cannén 11T holds that the necessity requirement is a “crucial limitation [that] restrict[s]
CBA modifications that can be effected by an arbitrator under section 4.” /d. p. 24. “[A] CBA
ovcrride can be effected only where there arc transportation benefits of the underlying

transaction; it cannot be effected if the only benefit of the modification derives from the CBA
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modification itself.™ Id. p. 26. The Board has madc clear that a carricr proposing a CBA
override must demonstrate with “rcasonable particularity” the changes that are “clcarly necessary
to make the mcrged cntity opcrate efficiently as a unified system rather than as two scparate
entities” — “arbitrators should not assumec that all pre-transaction labor arrangements, no matter
how remotely they are connected with operational cfficicncy or other public benefits of the
transaction, must be modified to carry out the purposc of the transaction.™ /d. at 27 {(quoting Fox
Valley & Western Ltd. - Exemption Acquisition and Operation - Certain Lines of Green Bay and
Western Railroad Company, Fox River Valley Railroad Corporation, and the Ahnapee &
Western Railway Company (Arbitration Review), Finance Docket No. 32035 (Sub-Nos. 2-6)
(1995)). “This ‘necessity” finding is not optional; pre-transaction labor arrangements cannot be
modified without it.”” Fox Valley (slip op. at 2) (citation omitted).

The Board has cxplained that a finding that an agrcement ovcrride is neccssary to
cffectuate a transaction is “a factual finding to which [the Board] must accord deference to the
arbitrator under our Lace Curtain standard of reviewand will be rcviewed “only if the arbitrator
committed egregious crror.”” Union Pac. Corp., Union Pac. R.R. Co., and Missouri Pac. R.R.
Co., - Control and Merger - Southern Pac. R. Corp., Southern Pac. Transp. Co., St. Louis
Southwestern Ry. Co., SPCSL Corp. und the Denver & Rio Grande W. R.R. Co.. Finance Docket
No. 32760, slip op. at 5 (Service Datc June 26, 1997). A factual finding to the contrary — that an
agreement override is not nccessary — should be subject to the same deference. Applying that
standard, even if the Board disagrces with the ATDA and concludes that thc Hampton Award
cncompasses “recurring or otherwise significant issucs of gencral importance regarding the
interpretation of our labor conditions,” the Award withstand review because the Arbitrator did
not commit egrcgious crror in making his findings.

3. Adherence to the Board’s decision imposing protective conditions on this transaction

An arbitrator creating an implementing agrcement under Article L, Scction 4, is required

to comply with both New York Dock and the decisions of this Board applying thosc Conditions.
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In that regard, the arbitrator must be cognizant of the Board’s observations when imposing the
Conditions.

In this case, when it approved the CN-IC merger, the Board “augmented™ the labor
protcctive conditions. 4 STB at 144. Most importantly, the Board addressed both the issue of
CBA changes and modification of benefits. The Board cxplained that while “[t]he basic
framework for mitigating thc labor impacts of rail consolidations is cmbodied in the New York
Dock conditions...[w]e may tailor employce protective conditions to the special circumstances of
a particular case.” /d. at 162. The Board obscrved that “[t}his is done where unusual
circumstances requirc more stringent protection than the level mandated in our usual conditions™
and that the circumstances of the CN-IC merger were such that they warranted “grant[ing] certain
requests to modify or clarify our basic conditions.” Id.

The Board was particularly receptive to rail labor’s concerns regarding possible changes
that the carricrs might propose in collective bargaining agreements. It

admonish{ed] the partics to bargain in good faith to embody implementing

agreements in CBAs rather than having such agrcements arbitrally imposed.

Good faith bargaining has always been an integral component of the New York

Dock process. Applicants conccded at oral argument that the arbitrator, and the

Board, if necessary, could properly take notice of any abuse of process in their

deliberations.

Id. at 163. In thc Board approval proceeding, ATDA had raised an issue as to the continued
application of certain ATDA agrcements under which some ATDA-represented employees
reccived “lifctime protection.” The Board found those issues “not yet ripe” and referred the
partics to the implementing agreement process. In so doing, it explained:

Only if that process tails, and applicants claim that changes need to be made in

these CBAs, will it be necessary for an arbitrator to rulc on these issues in the first

instance. And those arbitrators will be constrained in this process not to change

any protected “rights, privileges, and benefits,” and only to make those changes

that arc neccssary to carry out this transaction as significantly limited by thc Board

in Carmen II1.

Id. at 164, Thc Board reiterated that “duc to the end-to-cnd nature of the proposcd transaction,

applicants themsclves have acknowledged that implementation of the CN control transaction will
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requirc at the most only modest adjustments to cxisting CBAs.™ /d. at 164, n. 10].

The rulings in the Board’s 1999 approval decision were consistent with holdings in
carlicr cascs that overriding CBAs may happen in NYD situations “only when necessary — not
merely convenient — to effect an approved transaction and realize a transportation bencfit such as
cnhanced efficiency or greater safety.” Burlington Northern Santa Fe Railway Company and
Brotherhood of Muintenance of Way Employes, F.D. No. 32549 (Sickles, March 25, 1999)
(Exhibit E), p. 21.

Nevertheless, NYD Articlc I, Section 4 provides “‘Each transaction which may result in a
dismissal or displacement of cm;iloyees, or rearrangement of forces, shall providc for the
selection of forces from all employces involved on a basis accepted as appropriate for application
in the particular case and any assignment of employees made nccessary by the transaction shall
be made on the basis of an agreement or decision under this scction 4. There is no disagreement
that the transaction put before Arbitrator Hampton would result in cmployees being displaced or
dismissed and forces being rearranged, so he was required to find an appropriate basis for the
selection of forces and assignment of employees to perform the GTW work being transferred to
Homewood. That included consideration of working agreements, scniority and prior rights,
among other things.

We show below that CN has failed to establish either prong sufficiently to warrant review
here. Even if CN convinces the Board that it has satisfied the threshold Lace Curtain
requircments, it has not carried its burden of demonstrating that the Award itself is somchow
defective because the items which the Arbitrator included in the Agrecment here werc clearly
within the jurisdiction of a NYD arbitrator to grant.

B. The Arbitrator’s Award is Well Within His Jurisdiction.

1. Arbitrater Hampton properly determined that the Carrier did not meet the standard
for overriding the ATDA agreements.

Arbitrator Hampton found that the Carrier here did not satisfy its heavy burden to justify
overriding the ATDA agreements. He found that the evidence showed that the cfficicncies
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associated with moving the GTW train dispatching operation to Homewood could be
accomplished without a CBA override. Or%ly in the future, when a single system is in place
would a single CBA be necessary.

The Carricr argucs that this isn’t what it wanted. It says that the Arbitrator cither didn’t
understand that CN nceds to have IC dispatchers controlling traffic on the former GTW property
or he knew it but exceeded his authority by denying CN the right to accomplish that. However
the Carricr charactcrizes the Arbitrator’s decision, the fact remains that it failed to prove that
overriding the ATDA agrcement was necessary to implement the transfer of work, and that is
why the Arbitrator rcjected its proposal to climinate the ATDA agreement. On factual issues like
this, the Board should defer to the arbitrator.

CN argucs that because it told the Board in its filings supporting its original Application
that it intended at some point to conduct all train dispatching from Homewood, the Board
implicitly approved elimination of the ATDA-GTW collective bargaining agreement. However,
the Carricr’s filings with the Board do not support this and the Board’s decision itself reveals that
to be a significant exaggcration.

In its Approval Decision (p. 41), the Board cautioned “[s]pecifically, [that] our approval
of this transaction does not constitute a finding that any override of a CBA is necessary to carry
out the transaction; rather, such mattcrs should be left to negotiation and arbitration.” The Board
also “constrained™ NYD Articlc 1, Section 4 arbitrators “only to make those changes that are
neccssary to carry out this transaction as significantly limited by thc Board in Carmen III.” /d. at
42,

The Board described the then-existing train dispatching situation and the Applicant
Carricrs’ intentions as follows:

Preservation Of Rates Of Pay, Etc. Applicants have indicated: that there

are currently threc scparate train dispatching centers on the combined CN/IC U.S.

rail system (CN trains moving over the physically discretc GTW and DWP lines

arc dispatched from separate centers in Troy, MI, and Pokegama Yard near

Supcrior, WI, respectively, and IC trains are dispatched from IC’s Network

Operations Center in Homewood, IL); that the three dispatching centers utilize
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separatc train control and information systems and somewhat different operating

practices; that the CN/IC control transaction offers the opportunity to consolidate
the dispatching functions and to unify operating practices for the GTW/DWP and
IC lines in a manner that will improve cfficiency, scrvice, and safety; and that, in
order to achicve these changes and cfficicncies, it will be necessary to bring these
dispatching groups under a single CBA with a single seniority roster.

Applicants have further indicated: that, following implementation of the
CN/IC control transaction, the dispatching function will be consolidated at
Homcwood; that the physical relocation, the training on various dispatching
systems, and the unification of operating practices will be accomplished in distinct
steps; that there will therefore be, for a short interval following the physical
relocation, threc dispatching operations at Homewood; that, during this intcrval,
the GTW/DWP and IC dispatchers will continue to dispatch their own territorics
using the equipment and processes with which they are familiar (and, although
they will be under the samc roof, will dispatch as though they wcre separate
entities); and that, during this interval, a combined operating practices rule book
will be produced and the existing dispatching systems will be modified, and all
dispatchers will be trained on CN/IC’s consolidated U.S. operating rules. See
CN/IC-7 at 176-78 and 204. Scc also the Revised Safety Integration Plan at 67-
73.

ATDD["] contends: that. during the “short interval” referenced by
applicants (i.e., during the period that will begin with the physical relocation to
Homewood and that will end with the actual consolidation of train dispatching
operations), it will not be necessary to bring the three dispatching groups under a
single CBA with a single seniority roster; that, until such time as all train
dispatching systems themselves are unified, the carriers should be required not to
disturb cxisting collective bargaining relationships; that, because there will be,
during the “short interval,” separate dispatching operations, there is no warrant for
any disruption of CBAs or represcntation during that interval; and that any
disruption of ATDD’s cxisting representative status and agreements would
underminc the stability of the labor/management relationship. ATDD further
contends: that, even assuming argucndo that pre-transaction representation
arrangcments are not a “right, privilege or benefit™ that must be preserved, no
CBA provision may be modified if the modification is not necessary to
implementation of the transaction; and that there is, in the present context, no
nccessity at all, given that ATDD-represented GTW dispatchers are scheduled to
continuc to work independently from the other train dispatchers at Homewood,
just as they did in Troy.

Id. at 135.
What the Carrier’s February 3, 2009 Notice to Employees announced was the move from
Troy to-Homewood prior to the *“short intcrval™ that the Applicants described to the STB. At no

time since did CN indicatc that it would be climinating the period during which “following the

10" At the time, ATDA was known as the American Train Dispatchers Department of the
Brotherhood of Locomotive Enginecrs (“ATDD”).
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physical relocation, ...the GTW/DWP and IC dispatchers will continue to dispatch their own
territorics using the equipment and processes with which they are familiar (and, although they
will be under the same roof, will dispatch as though they were separate cntitics).” That is the
factual basis for the Arbitrator’s detcrmination that the Carrier did not prove that elimination of
the ATDA CBA is presently necessary to effectuation of the move of the GTW dispatchers to
Homewood. The evidence at the November 10 arbitration hearing bore that out. The Carricr did
not show that it had any current plan to operate over the GTW, IC, and WC tracks as a single
system, or that the GTW systcm was being integrated with the rest of the CN system. CN, as the
advocate of an agreement override, bore the burden to show that climinating the ATDA CBA is
necessary to cffectuate the move to Homewood,; it failed to carry that burden.

Before the Arbitrator, the Carrier relicd on four purportedly “obvious cfficiencies™ to
support its position that the GTW employees should not carry their CBA with them to
Homewood: “climinating the need to rent space in Troy, the integration of equipment, combined
managerial and IT support, and the operational flexibilities that arisc naturally from combining
work.” CN Submission, p. 9. The first thrce of thesc items have nothing to do with the ATDA .
CBA. The arbitral rccord showed that the fourth was premature as there was insufficient
evidence that assignment of work across GTW-IC operating lines is imminent.

Under cstablished STB and NYD precedent, the Carricr was required to prove that
climinating the ATDA CBA is necessary to implementing the transfer of GTW dispatching work
to Homcwood. That precedent holds that a NYD arbitrator may, but is not required to, allow a
carrier to override provisions of a collcctive bargaining agrcement. A NYD arbitrator may
impose an implcmenting agreement that does not override a CBA if he finds that to do so is not
“necessary’ but is “merely convenient — to effect an approved transaction and realize a
transportation benefit.™ Cf. Burlington Nortﬁern Santa Fe Railway Company and Brotherhood
of Maintenance of Way Employes, supra. The Carricr did not satisfactorily demonstratc why

continuing under the existing agrcement will substantially interfere with the purposes of the
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transaction. CN made broad statements to the arbitrator regarding cfficiencies, but it didlnot
submit proof to back up the argument that climinating the GTW CBA is necessary to
accomplishing them. In these circumstances, he properly concluded that the GTW Agreement
should continue to apply until there is a single system for purposes of train dispatching. At that
time a single system agreement can be ncgotiated.

In the BNSF/BMWE dispute, the carrier moved groups of employces working under
different agrcements and attempted to use NYD to place them all under the same agreement. The
arbitrator rcjected that proposal, pointing out:

an arbitrator may modify CBA provisions only when necessary to achieve a

transportation benefit. The Carricr has failed to demonstrate that all

headquartered employccs in the consolidated zones must work under a single

CBA. That proposal falls squarely under the category of “convenicnt, but not

nccessary.” Therefore, the BMWE’s proposal that all hcadquartered cmployees in

Amarillo, Chicago, Fort Worth, Galesburg, Kansas City, and Oklahoma City

would continue to work under their respective shall be adopted.

Id. at 32. This is very similar to what arbitrator Edward Suntrap faced when the Rio Grande
Industrics, which had acquired the Southern Pacific Transportation Company, moved the SP train
dispatchers from California to a new facility on the Denver & Rio Grande Western Railroad
property in Denver. See Rio Grande Industries Inc., etc., vs. Brotherhood of Locomotive
Engineers - ATDD Division (Suntrup, 1994) (Exhibit F). That arbitrator, likc Mr. Hampton here,

rejected arguments that the ATDA agreement should be terminated and all of the employees

should be placed under the agreement covering DRGW dispatchers."!

' The precedent the Carrier relies on for a different result is factually inappositc. For

example, the transaction in BMWE v. Union Pucific R.R. Co. (Mcycrs, 1997) (Petition p. 18) was
to “implement a system operation.” See also Consolidated Rail Corporation and Monongahela
Railway Company and UTU, F.D. No. 31875 (LaRocco 1992) (Exhibit G) (total climination of
one of two former systems as the two systems became “homogenous [and] they will henceforth
constitute one railroad.”). Here, the evidence showed that the Carrier is not about to merge the
GTW and IC systems.

The Carrier’s argument that overriding CBAs is a given necessity whencver there is a
consolidation is also in crror. Consolidation docs not necessarily require integration. The
relocation of all dispatching operations from multiple locations to a single facility is a
consolidation, whether or not those system lines are dropped and operations themselves arc

' {continued...)
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Furthermore, the Carrier admittcd that there would be no systemwide train dispatching.
Instead, groups of dispatchers from scveral properties will continue to control rail traffic over
their former territories. Opcrating under separate CBAs, as the Carrier always has as to these
lines, certainly would not impede the cfficicncies CN would obtain by putting the dispatchers
under the same roof because separate system operations will continue. Unlike situations where
repair work on identical equipment has been consolidated into a single shop, the GTW lines arc
physically discrete™(sce p. | 7, supra), so dispatching on those lines is easily identifiable work.

The Carricr argucs that the Award violates the “controlling carrier” principle because it
doesn’t apply the ICTDA agrcement to the newly-created Homewood jobs. That principle,
howecver, has been applied in cases where there will be such a significant commingling of work
that prior working lines can no longer be distinguished. That is not happening here, at least
beyond “Chicagoland.” Those cases therefore are not convincing authority for accepting CN’s
proposal. See fn. 10.

Furthermore, because CN proposes to overlap territory in dispatching assignments
covering only the Chicago area, there is no valid rcason for abrogating the GTW-ATDA
agreement for other territory or beyond the positions affected by that change.'? CN relics on the
Declaration of its Scnior Chicf - Chicago Division who says that once the GTW dispatchers are
in the Homewood office, the Carrier “will have the flexibility to reorganize the geographic scope
of existing ‘desks,’ or teams of dispatchers assigned to dispatch trains over a particular
geog;aphic area.” Frasurc Dcclaration § 7. He does not say that CN intends for that to occur

anywherc but Chicago. Because all of the territorics arc not going to be integrated, and there is

'(...continued)
intcgrated.

 This is what happencd in Burlington Northern Santa Fe Railway Company and
Brotherhood of Maintenance of Way Employes, supra, p. 32 (“The Carricr has failed to
demonstrate that all headquartered employces in the consolidated zones must work under a single
CBA.... BMWE’s proposal that all headquartered employees in Amarillo, Chicago, Fort Worth,
Galesburg, Kansas City, and Oklahoma City would continue to work under their respective
CBAs shall be adopted.™).
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no evidence they arc, there should be little difficulty continuing to treat the former GTW territory
as prescrved for the ATDA dispatchers working under the ATDA agreement.
2. Arbitrator Hampton properly provided for GTW dispatchers to retain prior rights.

Both partics’ proposals put prior rights on the table. CN secms not to complain about
those provisions of thc imposed implementing agreement that grants prior rights to the Troy
dispatchers to work over the GTW territory, including affording those Troy dispatchers who do
not initially move to Homewood to later move as vacancics occur on the same terms as the initial
group of transferces."

ATDA proposed, and the Arbitrator agreed, that the dispatchers transferring to
Homewood retain prior rights to perform all work on GTW trackage unless they bid to a position
not covered by the ATDA-GTW agreements or they resign, retire, become dismissed from
scrvice, or are promoted. This provision preserves for all of the transferred dispatchers the
ability to continue working should there be future layoffs in Homewood caused by reductions in
work unrelated to thc GTW transaction. This is only fair since they are the dispatchers who
transferred to Homewood specifically to perform the work.

The Award also provides that the dispatchers remaining at Troy will retain the right to bid
on positions at Homewood that dispatch trains over GTW tracks as those positions become

vacant or if new positions doing that work are created. The Carrier has plans to transfer only 10

¥ The Carrier told the Arbitrator that even when the time comes that it cross-trains the
Homewood dispatchers, it only intends to use employees experienced on onc carrier’s system to
dispatch over another’s “in the event of storms, dcrailments, labor disputes affecting other
carriers, or other unanticipated circumstances.” Frasure Decl. 7.

4 “Employees awarded positions created [at Homewood] will retain prior rights to those
positions based upon their relative seniority standing as transferred. The rights will only be
terminated in the event (1) The transferring GTW Employee successfully bids to another
assignment not covered by the ATDA-GTW agreements or, (2) The employee resigns, retires,
becomes disabled, is dismissed from service, or is promoted. Once a position established [at
Homewood] is no longer subject to prior rights under this agreement, it will, if neccssary, be
filled in accordance with the ATDA Agrcement subject to paragraph 4, above [i.e., offered to
former dispatchers holding clerical jobs at Troy].”
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of the 16 dispatching positions from Troy to Homewood. The dispatchers who do not transfer
now will be working in the clerical craft at Troy. Should vacancies later occur in the new
positions being created at Homewood and a GTW dispatcher cxercises the right to take one of
those positions, the Award provides for him to transfer under the same tcrms and conditions as
applicd to his fellow employees when they moved to Homewood in the initial move. This
provision simply allows all sixteen of the GTW dispatchers to follow their work on the same
tcrms. Not only is this provision fair and cquitable as it allows these dispatchers to continue
working in the craft as opportunities arisc, it also provides the carrier with a source of experience
it would not otherwise have available."

This result is not unusual. In Seaboard System Railroad and American Train Dispatchers
Association (IMarx, 1985) (Exhibit H), Scaboard proposed to shut down its Birmingham train
dispatching office and transfer the work to other officcs without incrcasing the workforce at those
offices. None of the Birmingham dispatchers were offered positions at the other offices. ATDA
proposcd that the Birmingham dispatchers’ scniority rights be preserved “in the event that the
rcarrangement of work does lead to new Train Dispatcher work opportunitics in the locations
where the work is assigned.” Seaboard p. 13. The NYD arbitrator held that this was “cntircly
proper,” citing with approval thc obscrvation of the arbitrator in Baltimore & Ohio, etc. and
Brotherhood of Maintenance of Way Employees, etc. (Seidenberg, 1983) to the same cffect.'®
Similarly, in the CSXT radio repair consolidation case involving the movement of IBEW
members’ work to a TCU-represented location (Sce fn. 10. supra), the arbitrator rejected CSXT’s

position that the non-transferring cmployees lose all rights to the work being moved. Instead, he

' 1In its Petition (p. 33), the Carricr bemoans the cost of training new dispatchers. This would
avoid that nced.

16 “While it is unquestioned that the B&O has the sole discretion to determine the size of the
work force it wants to use from the NS&S forces...this does not mean that the B&O can, or
should be permitted, unilatcrally to cxtinguish the vested seniority...rights of inactive NS&S
employees. The B&O intends to operate on NS&S territory and it is inappropriate for the B&O
to take action that would cause the N&SS to lose permanently their recall rights to work on
NS&S temritory, if the exigencies of operations should warrant such a happy state.”
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adopted IBEW's proposal providing for the IBEW-represented employecs with seniority at the
locations from which work was being transfcrred to be able to bid on repair work vacancies that
occurred post-transfer. He cxplained that “[n]ot giving these employces prior rights to such,
positions would make it possible for the Carrier to restore the remaining abolished positions and
make them available only to TCU-represented employees. This would not be cquitable.”

While CN would immediately dovetail the ten transferring dispatchers with the IC
dispatchers and climinate the GTW roster along with continuing rights of the six remaining at
Troy, it has ncver denied that there may be future additional opportunities to perform dispatching
over GTW territory.

CN offcred to grant prior rights only to ecmployces who transfer and to the newly-created
positions they would fill. Under the Carrier’s proposal, the GTW work would have been open to
non-GTW dispatchers working under the ICTDA agrecment. The Arbitrator rejected that
proposal. It is not nccessary to eliminate the Troy dispatchers’ exclusive rights to dispatch trains
over the GTW tracks to effectuate the transaction. Even if the Carricr prevails in its argument
that thc ATDA agreement should have been overridden, which we emphasize is not justificd on
this record, this is not a rcason to deny prior rights to the dispatching on the transferred
territorics. Insofar as the Carrier may arguc that in that circumstance, jobs to which such rights
would attach will be too difficult to identify, we submit that there is an casy solution. When new
positions ovcersceing combined territorics arc cstablished, one can use a “prepondcrance™ test to
determine whether a prior right to the job accrues: if the predominant part of the job’s
responsibilities covers GTW territory. then it should be a prior rights position; if not, it could be
open to all qualified dispatchers in the office.

3. The benefits included in the imposed agreement are “within the context and spirit” of
NYD and consistent with industry practice; their inclusion should be affirmed.

Arbitrator Hampton did not “expand the basic benefit structure™ of NYD as CN contends
(p. 28). Rather he carefully considercd the proposals of both sides and imposed terms that are
wholly consistent with the context and spirit of the Conditions. The Railroad says it withdrew its
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more gencerous proposals because it thought the Union was not acting in good faith; the Union
responded to what it considered the Railroad’s intransigence by digging in its heels and insisting
on its proposed terms. The Arbitrator apparently found neither side’s behavior justified
abandoning their movement toward a ncgotiated resolution of their differcnces over benefits so
he used their proposals to “craft” appropriate implementing agrecment provisions addressing
them. By doing so. he did not embark on a frolic of his own; he fashioned an award in light of
the parties’ own handling of their disagrcement.

a. The six separation allowances. .

There is no question that all of the Troy dispatchers are qualified to perform the work at
Homewood. The six dispatchers who do not have sufficient seniority to successfully bid one of
the positions being created there will have the choice of being furloughed and becoming eligible
for a dismissal allowance under NYD Section 6 (or resigning in exchange for a lump sum
scparation allowance as Section 7 allows instcad))or accepting a clerk’s position. The Arbitrator
accepted ATDA’s position that allowing six dispatchers to choose, hefore thc move, whether to
take a lump sum separation allowance based on seniority, thercby leaving the positions they
might otherwise have bid at Homewood available for junior dispatchers, was fair and would not
interfere with the transaction. This provision simply changes the identities of the qualified
dispatchers who transfer; that should not be of concern to the Carrier as all of the potential
transferees are qualified. Consequently, there is no reason not to allow this part of the award to
stand.

The skills associated with train dispatching are very specialized and are not easily
transferrable to non-railroad positions. Such scparation allowances would bridge scnior
cmployees to retirement or cnable those forced to find employmcent outside the industry not to
suffer loss of income if they have to take jobs, as they likely would, that pay them less.

The Union submitted evidence that the offering of such separation allowancces to train

dispatchers has become a common element of railroad industry implementing agreements. See
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Exhibits I, p. 2, and J. The Arbitrator’s decision to include provision for six such allowances was
consistent with industry practice and the number of dispatching jobs CN is climinating. It should
be sustaincd.

CN complains that the Arbitrator excecded his jurisdiction in this regard because NYD
docs not provide for separation allowances for employees who rcfusc to transfer with available
work. What it glosses over is that in these circumstances, the provision does not impact the
carricr financially. CN’s plan is to abolish sixtecn dispatcher positions in Troy and create ten in
Homewood. That means that only ten of the sixteen dispatchers would have been able to move
to Homewood in any event, so the Arbitrator’s determination that there be six separation
allowances made available does not impact the Carrier’s desired post-transaction force level at
Homewood. Whether it is the six most junior Troy dispatchers, the six most scnior Troy
dispatchers, or somc mix of the sixteen who do not go to Troy should be irrelevant to the Carricr.
Furthermore, anyone who is Icft behind without a dispatching job would be entitled to a
dismissal allowancc under NYD, a component of which is the ability to elect a lump sum
separation allowance. The fact that the Arbitrator directed that separation allowances be offered
on a seniority basis docs no harm whatsoever to the transaction and hence does not represent an
action outside the Arbitrator’s jurisdiction.

b. Optional moving and real estate provisions.

Section 9 of New York Dock describes how employees who are required to move in order
to continuc cmployment will be reimbursed for cxpenses incurred in connection with moving.
Scction 12 of New York Dock describes how employees who are forced to scll their homes in
conncction with a move arc to be reimbursed for possible losses suffered in connection with
those home sales. It also provides for cmployees who rent their residences to be protected from
costs associated with breaking lcascs.

ATDA submitted cvidence of a common practice in the industry for ecmployees to be

given the option of accepting lump sum payments in licu of going through the procedures
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outlincd in NYD Sections 9 and 12. CN had initially included that in its original proposal, but
rescinded it when ATDA presented a counterproposal. The Arbitrator’s imposed Agreement
contains a lump sum option identical to what the Carrier had proposed - rclocating employees
who own homes can rececive five $2,000 payments over a period of 15 months, provided they are
in active service at Homewood at the time cach payment is duc, plus $10,000 if they scll their
home in Troy at fair market value, provided the relocation and sale occur within two years of the
transfer.”” As for employees who rent housing in the Homewood arca, the imposed agrecment
reimburses up to $1,300 per month for actual out-of-pocket rental costs for up to 24 months, also
what CN had initially proposed.’™

¢. The house-hunting allowance.

In his Award, the Arbitrator provided that employecs who successfully bid positions at
Homewood “be allowed four (4) days with pay for thc purpose of locating a residence in the
Homewood [which] may be split up for up to two (2) house-hunting trips and shall be scheduled
in conjunction with the Employees rest days™ with $500 lump sum payment “to defray cxpenses
associatcd with [such] trip to the Homcwood area.™® This provision too is in accord with
industry practice and was part of CN’s initial proposal.

d. Exercise of clerical craft seniority

The Award provides that employees who do not go to Homewood but instead exercisc
seniority they may have in the clerical craft remain cligible for displaccment allowances,
provided all of the available dispatching positions at Homcwood arc filled. Had the Arbitrator

held otherwisc, CN would have been able to discriminate between the former dispatchers left at

17 The arbitrator rejected the Union’s proposal is that all employces who relocate receive a
$20,000 lump sum payment as an incentive to relocate and that the employee be given the option
to have the carrier purchase his home at the greater of fair market valuc or the original purchasc
price.

'8 ATDA had proposed $1,500 per month for 48 months.
1 ATDA had proposed 5 days and up to $2,500 in expense reimbursement.
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Troy (i.e. between those who get clerk’s jobs by exercising scniority and those who fill clerk’s
jobs the carricr creates for them), even though all of the positions CN wanted filled at
Homecewood were filled. If those positions are filled, no dispatcher left at Troy would have a
dispatching job to work. In that circumstance, for purposcs of protective benefits, it should not
matter how the dispatcher obtains other work at Troy. And the cost to the Carrier is idcentical.

Some of the 16 GTW dispatchers also maintain scniority in the clerks’ craft or class under
the collective bargaining agreement between GTW and the Transportation-Communications
International Union. If they are forced to excrcisc this scniority in order to continue working as a
result of this transaction, they should be entitled to a displacement allowance to account for the
reduction in compensation that likely will occur as a result.

C. The Carrier’s other arguments are inconsequential.

1. Several times CN states that if all it wanted to do was to move the entirc GTW
dispatching operation to Homewood, which it says is all it can accomplish under the Award, it
would not have had to go through this process. Relocating dispatching from Troy on the GTW
property to Homewood on the IC property itsclf, CN says, is not a NYD-covered transaction.
That is wrong. NYD applies to any transfer of work across former carrier lines where, as herc,
the transfer could not have been accomplished in the absence of STB authorization of the
acquisition of one line by another carricr. Furthermore, every employee would be entitled to
moving and real estate benefits, at the very least. The fact that all, rather than some, of the
employces will have to move to follow the work across formerly scparate carrier lines is
irrclevant.

2. ATDA agrees with the Carricr that this Board and NYD arbitrators are not vested with
the authority to resolve rcpresentation disputes, Such disputes undeniably fall within the
jurisdiction of the National Mediation Board. But Arbitrator Hampton did not wrongly stray into
the representation area. The Carrier’s complaint that he did (p. 25-27) is an overreaction. His

Award providcs that the ATDA agreement will continue to apply to the dispatchers currently
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represented by the ATDA “until such time as a singlc agreement is reached covering all ATDA
represcented dispatchers.” Agreement p. 4. This ruling is a contract application, not a union
representation, decision. What Arbitrator Hampton did is to preserve ATDA agrcements until
such time as al/ dispatchers at Homewood are covered by one agrecment encompassing all of the
dispatching work being donc there. He did not determine who the representative would be at that
time.

3. Finally, the Carrier complains (p. 24) that the Award impropcrly requires that it
undcrtake the transaction by March 1, 2010, as it states “This Agrcement shall be cffective no
later than March 1, 2010.” ATDA understands the Award to allow for the transaction to occur no
carlier than March 1, 2010, and that it should not be interpreted to require the Carrier to
consummate the transaction by that datc. A NYD award docs not rcquire a carrier to proceed, it
only establishes the terms that will govern if and when a carrier docs procecd. Insofar as the
provision CN cites might bc interpreted othcrwise, we submit that the Board can clarify that the
Carrier docs not have to proceed if it chooses not to do so.

CONCLUSION

For these reasons, the Board should dismiss the Carrier’s Petition and affirm the
arbitration Award becausc it is consistent with the principles and requirements of New York Dock
and the Board’s decision approving the original transaction.?

Respectfully submitted,

/s/ Michael S. Wolly

Michael S. Wolly

ZWERDLING, PAUL, KAHN & WOLLY, P.C.
1025 Connccticut Avenue NW

Suite 712

Washington, D.C. 20036
(202) 857-5000

Attorney for ATDA

20 If the Board determines that the Award should be sct aside in some regard, which we don’t
belicvce it should, it should remand the matter to Arbitrator Hampton for further proceedings and
a revised implementing agreement that conforms with the Board’s direction.
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DECLARATION OF DAVID VOLZ

I, David Volz, declare the following is true and correct to the best of my personal
knowledge:

1. I am a Vice President of thc American Train Dispatchers Association. I am the officer
of thc ATDA who was directly responsible for coordinating the bargaining with CN/IC for an
implementing agrcement to address the transaction identificd in the Carricr’s February 3, 2009
New York Dock notice to the union.

2. In its Pre-Hearing Submission to the arbitrator, the Carricr presented a description of
the cvents following service of its New York Dock notice that is in many ways inaccuratc and
incomplete. For example, the Carricr has submitted only some of the email correspondence
between the parties. The missing emails, dated March 23, April 13, April 29, May 4, and August
31, 2009 arc attached hereto as Attachment A.

3. The Carricr also ignores many of the phonc conversations that occurred between
Scnior Manager-Labor Relations Cathy Cortez, the Carrier’s representative responsible for the
implcmenting agrecment negotiations, and me. Anyone reviewing the Carrier’s Submission
would have no idca that I spoke with or lcft messages for Ms. Cortez on numecrous occasions by
phone. I talked with her about the implementing agreement on March 27, April 21, June 23,
twicc on June 26, July 13, July 23, and August 4, 2009. 1 lcft a message for her on June 29, when
she was on vacation. There were three other phone calls she never rcturned. 1 returned all of her
calls promptly.

4, When discussing the ATDA'’s unavailability in February and March on page 4 of its
Submission. the Carrier does not acknowlcdge the fact that it did not have a proposal rcady to
present to ATDA until April 15, 2009. The Carrier says it “circulated a draft implementing
agreement...shortly in advance of the meeting™ on April 15, 2009. That is quite an
overstatement. Ms. Cortez did not “circulate™ the proposed implementing agreement until

ATDA President Lco McCann and General Chairman Joc Mason showed up for the April 15
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bargaining mecting. This is evidenced by Cortez's notation at the top of the Carricr’s proposal
(CN/IC Exhibit 8) “Carrier Proposal 4/15/09.” Then, the partics had to recess the meeting until
after lunch to give ATDA’s representatives an opportunity to look it over. It hardly would have
accomplished anything to meet with Cortcz in February or March because the Carrier had yet to
prepare its proposal.

5. One of the emails the Carricr failed to include in its Submission is dated March 23,
2009 from me to Ms. Cortez. I asked her whether she wanted to confirm the April 15 and 16
mccting dates or whether she needed more time to complete the proposal.

6. At page 4 of its Submission, the Carricr says “During the April 15, 2009 meeting. thc
Carricr and the ATDA tentatively planned to conduct another bargaining scssion in early June.”
This interval of time was agreed to by the Carrier; its current criticism about the length of the
interval ccrtainly is unwarranted. When I agreed to a tentative date during the weck of June 1, [
had overlooked the fact that President McCann was unavailable due to a Public Law Board
commitment that week; once 1 realized this oversight, [ so adviscd the Carricr on April 22, 2009.

7. At the conclusion of the April 15 mecting, General Chairman Mason approached Hunt
Carey, the Carricr manager who oversees train dispatching, about the company reconsidering its
position concerning putting the GTW dispatchers under the IC Agreement. Carey said he’d
consider that, but he never got back to Mason on the issuc.

8. The partics next met via telcconference on June 16, 2009. During that conference call,
ATDA asked Ms. Cortez where the company stood on the IC agreement coverage issuc,
reminding her about Mason’s conversation with Carcy. She said she wasn’t awarc of this
conversation and would talk to Carcy to see if they were interested in revising their proposal and
would let us know. We told her that if the carrier was not going to revise its proposal, thc ATDA
would prepare a counter proposal, which we did and presented to the company on July 25, 2009,

via email.



8. The parties next met via teleconference on June 16,2009. During that conference
call, ATDA asked Ms. Cortez where the company stood on the IC agreement coverage issue,
reminding her about Mason's conversation with Carey. She said she wasn't aware of this
conversation and would talk to Carey to see if they were interested in revising their proposal and
would let us know. We told her that if the carrier was nc;t going to revise its proposal. the
A'TDA would prepare a counter proposal, which we did and presented to the company on July
25, 2009, via email.

9. The Carrier accuses the ATDA of causing all of the delay, but Cortez's own cmail
establishes that that is not correct. In her August 3, 2009, email to me (CN/IC Exhibit 20).
Cortez states “I'm well aware that scheduling can be difficult, what with other bargaining,
vacations, arbitration, family issues and travel restrictions. We have experienced all of those
issues from our side of the table as well.” Not surprisingly, the Carrier doesn’t acknowledge this
admission in its submission. There was no “pattern of delay” on the part of the Union. The
process took as long as it did because both sides had conflicts that affected scheduling of
bargaining sessions.

10. In its Submission the Carrier frequently repeats the mantra that it, and only it,
wanted to reach a voluntary agreement instead of going to arbitration. However, when 1
presented ATDA'’s final proposal to Ms. Cortez on August 31 via email, [ told her that we too
were willing to have further discussions in the hope of reaching a voluntary agreement. She
never responded to this invitation.

11. Ultimately, the Carrier presented only one serious proposal. When ATDA

countered with a proposal that reflected the interests of the affected employees, CN/IC responded
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not by bargaining but by rcjection without comment, invoking arbitration, withdrawing its
previous offer, and totally regressing on every issue to which ATDA had countered. This hardly
constitutes a good faith attempt to arrive at a voluntary agreement. For the Carrier now to
complain that ATDA did not budge in response to the Carrier’s behavior is disingenuous, to say

the least.

L 8y~

David Volz ﬂ

Dated: December 3, 2009
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Subj. GTW NYD Nagotiations

Date: 3/23/2009 9:37:12 A.M. Central Daylight Time

From:; Atdddwy

To: Cathy.Cortez@cn.ca

cc: ATDAMCCANN, atdaclb@yahoo.com, josephwmasani@juno.com

Cathy:

It is my understanding that the dates of April 15 and 16 are tentatively scheduled for the NYD
negotiations involving the GTW dispatchers. Do you wish to confirm these dates? Or, do you need

additional time to complete the proposal you have been working on?

David W. Volz

Vice President

American Train Dispatchers Association
Phone: 210-455-9294

Fax: 210-467-5239

This email and any attached files may contain confidential and/or privileged information, and is
intended only for the individual(s} named above. If you are not the intended recipient(s), you are
advised that any dissemingtion or disclosure of the contents of this communication is strictly
prohibited; please immediately notify the sender and delete this email from your system.

A Good Credit Score is 700 or Above. See yours in just 2 easy steps!

Monday, March 23, 2009 AOL: Atdddwv



Page 1 of 1

Subj: Re: 4/15 Mesting
Date: 4/13/2009 6:23:58 P.M. Central Daylight Time
From: Cathy Cortez@cn ca

To: atdddwv@aol com

Works fine for us.

From: Atdddwv

Sent: 13/04/2009 06:04 PM EDT

To: Cathy Cortez

Ce: ATDAMCCANN@aol.com; josephwmason ! @juno.com
Sabject: 4/15 Meeting

Cathy:

We'd like to start the meetmg at 10am on the 15th. Leo is flying in that morning and arrives Mldway
at 830am. This will give him time to make it to your offices. Thanks.

David W. Volz

Vice President

American Train Dispatchers Association
Phone: 210-455-9294

Fax: 210-467-5239

This email and any attached files may contain confidential and/or privileged information, and is
intended only for the individual(s) named above. If you are not the intended recipient(s), you are
advised that any dissemination or disclosure of the contents of this communication is strictly
prohibited; please immediately notify the sender and delete this email from your system.

The Average US Credit Score Is 692. Sea Yours in Just 2 Easy Stepsl

Thursday, April 16, 2009 AOL: Atdddwv
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Subj: Re: GTW NYD Negotiations

Date: 5/4/2009 4:27:49 P.M. Central Daylight Time

From:  Cathy.Cortez@cn.ca

To: Atdddwv@aol.com )

cc: ATDAMCCANN@aol.com, Hunt. Cary@cn ca, josephwmason1@juno.com

David -

Please let me know. 1 will try to contact you tater in the week. We're not looking at an ali~day call, just something
to gauge where we are in the process.

Thanks.

Cathy Cortes

Senior Manager - Labor Relations
Office: 708.332.3570

Mobile: 312.848.0886

Atdddwv@eol.com TO Gathy Cortez@cn.ca
cc ; ]
0472972008 10:24 PM ATDAMCCANNg@Dao!.com, josephwmason 1@juno.com, Hunt Cary@cn ca
Subject Re: GTW NYD Negotiations
Cathy:

I've been tied up in negotiations this week. Our schedules are packed and I'm still searching for a date
when we're all available.

[n the meantime, what's the status of the agreement regarding the bonuses for the WC dispatchers?
David

In a message dated 4/22/2009 12:29:15 P.M. Central Daylight Time, Cathy.Cortez@cn.ca writes:
David -

Seeing as we're unable to schedule something face-to-face, we'd like to set up a conference call to move forward.
What is your availability?

Thanks

Cathy Cortez
Senior Manager — Labor Relations
Office: 708.332.3570

Monday, May 04, 2009 AOL: Atdddwv
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Subj. Re: Fw: implementing Agreement _
Date: 8/31/2009 4.24:39 P.M. Central Daylight Time
From: Atdddwyv

To: athx,g rtez@cn.ca, ATDAMCCANN, Joseph.Mason@cn ca, Mike Christofore@cn.ca,
John.Czarmv@cn.ca
CC: ] imothy.Rice@cn.ca, ROGER.MACDOUGALL@cn ca, Hunt,Cary@cn.ca
BCC: olly@zwerdling.com
Cathy:

Please find attached our counter proposal to your final proposal. We, too, are willing to
discuss this further in the hopes of reaching a voluntary agreement. Please advise.

David

In a message dated 8/27/2009 5:40:42 P.M. Central Daylight Time, Cathy.Cortez@cn.ca
writes:

Further to my emad of last night, here is an updated version. The previous one contained
some typos.

From: “aol” [jcortez130@aol.com)
Sent: 27/08/2009 02-43 PM EST
To: Cathy Cortez

Subject: Implementing Agreement

David W. Volz

Vice President

American Train Dispatchers Association
Phone: 210-455-9294

Fax: 210-467-5239

This email and any attached files may contain confidential and/or privileged information,
and is intended only for the individual(s) named above. If you are not the intended recipient
(5), you are advised that any dissemination or disclosure of the contents of this

communication is strictly prohibited; please immediately notify the sender and delete this
email from your system.

Monday, August 31, 2009 AOL: Awdddwv
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Cabed hiral

Agreement between

GRAND TRUNK WESTERN RAILROAD COMPANY
ILLINOIS CENTRAL RAILROAD COMPANY

And their employees represented by
AMERICAN TRAIN DISPATCHERS ASSOCIATION
ILLINOIS CENTRAL TRAIN DISPATCHERS ASSOCIATION

WHEREAS, the Surface Transportation Board, in decisions dated May 25, 1999, (STB
Finance Docket No. 33556), approved the acquisition by Canadian National Railway Company
(“CNR"), Grand Trunk Corporation (“GTC"), and Grand Trunk Western Railroad Incorporated
(“GTW™), of Hlinois Central Corporation (“IC Corp.”), lllinois Central Railroad Company
(“IC™), Chicago, Central & Pacific Railroad Company (“CCP”) and Cedar River Railroad
Company (“CRRC™) subject to the conditions for the protection of railroad employees described
in New York Dock Rgilwa ontrol- klyn Eastern District Termi 360 1.C.C. 60 (1979),
and

WHEREAS, on February 3, 2009 the GTW and IC served notice under Article I, Section
4 of the Protective Conditions of their intent to change operations as a result of the above
transaction, and

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made
by and between the GTW and IC and the American Train Dispatchers Association (“ATDA™)
and the [llinois Central Train Dispatchers Association (“ICTDA™) on behalf of employees
represented by each respective organization to establish procedures for the transfer of work and

employees whose positions will be abolished on the GTW, and to provide the necessary

protection of employees,



IT IS AGREED:

On the effective date of this agreement, sixteen (16) GTW Dispatcher positions,
identified in Attachment B, covered under the agreement between the GTW and
the ATDA will be abolished.

No less than ten (10) days prior to the effective date of this agreement, the GTW
will post notices at Troy for ten (10) IC dispatcher positions at Homewood.

GTW dispatchers must submit their application for the above options or state
their intent to exercise their seniority to another position under another
Agreement to which they may hold seniority, in writing, to the individual
designated by the carrier, with a copy to the employee's Local Chairman, within
five (5) days from date of posting. Employees must select their option(s) in
order of prefei'ence. Employee elections identified on their application will be
considered irrevocable. Failure to submit an application, or identify options, will
result in the employee being considered as furloughed without protection.
Assignments and awarding of positions shall be made in seniority order. In
the event all positions provided in paragraph 2 are selected by dispatchers,
clerical positions under the GTW/TCIU agreement will be made available to
the remaining employees on the GTW/ATDA seniority rosters.

Employees transferring from Troy to Homewood under provisions of this
Agreement shall become IC employees and be subject to the agreement in
effect between the ICTDA and IC covering wages, rules and working

conditions, subject to the modifications contained herein. On the effective



date of this Agreement, the employees transferred under Paragraph 4 shall be
credited with prior GTW service on the IC for benefits and vacation purposes.

Employees awarded positions transferred under the provisions of Paragraph 4
and existing IC employees will retain prior rights to those positions based
upon their relative seniority standing as transferred. These rights will only
terminate in the event that 1) the transferring GTW employee successfully
bids to any other dispatcher assignment available under the terms of the CBA
or, 2) the employee resigns, retires, becomes disabled, is dismissed from
service or is promoted. Once a position established under Paragraph 2 is no
longer subject to prior rights under this paragraph, it will, if necessary, be
filled in accordance with the ICTDA Agreement.

Employees awarded positions under Paragraph 4 will forfeit all GTW
seniority and their seniority will be dovetailed with the seniority dates held by
employees on the IC. In the event two or more employees from the different
seniority rosters have identical seniority dates, the employees shall be ranked
first by service dates, then, if service dates are the same, by date of birth, the
oldest employee to be designated the senior ranking. This shall not affect the
respective ranking of employees with identical seniority dates on their former
seniority roster.

The employee protective benefits and conditions as set forth in the New York

Dock conditions, attached hereto as Attachment “A,” shall be applicable to

this transaction. There shall be no duplication of benefits by an employee
under this agreement and any other agreement or protective arrangement. It is

understood that if active and regularly assigned dispatchers at Troy decline to
3



10.

apply for any of the ten (10) dispatcher positions at Homewood or if any of
the ten (10) positions are left unfilled, then such employees will not be
considered deprived of employment and shall not be entitled to the protective
benefits contained in the New York Dock conditions as a result of this
transaction.

Any employee determined to be a “displaced” or “dismissed” employee as a
result of this transaction, who is otherwise eligiblq for protective benefits and
conditions under some other job security ag&ment, conditions or arrangements
shall elect in writing within sixty (60) days of being affected between the
protective benefits and conditions of this agreement and the protective benefits
and conditions under such other arangement by giving written notification to
the carrier’s designated individual, with copy of such election to the employee’s
General Chairman. Should any employee fail to make an election of benefits
during the period set forth in this paragraph, such employee shall be considered
as electing the protective benefits and conditions of this agreement.

Nothing contained herein shall be construed as depriving any employee of any
rights or benefits or eliminating any obligation which such employee may have
under any existing job security or other protective conditions or arrangements;
provided, that if an employee otherwise is eligible for protection under both New
York Dock and some other job security or other protective conditions or
arrangements, the employee shall elect between the benefits under New York
Dock and similar benefits under such other arrangement and, for so long as the
employee continues to receive such benefits under the provisions which the

employee so elects, the employee shall not be entitled to the same type of benefit
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(@)

(b)

(c)

12,

(regardless of whether or not such benefit is duplicative) under the provisions
which he does not so elect; and, provided further, that after expiration of the
period for which such employee is entitled to protection under that arrangement
which the employee so elects, the employee may then be entitled to protection
under the other arrangement for the remainder, if any, of the protective period
under that arrangement. There shall be no duplication or pyramiding of benefits
to any employees, and the benefits under New York Dock, or any other
arrangement, shall be construed to include the conditions, responsibilities and
obligations accompanying such benefits.
Each *“dismissed employee” shall provide the carrier’s designated individual the
following information for the preceding month in which such employee is
entitled to benefits no later than the tenth (10th) day of each subsequent month
on a standard form provided by the carrier.
The day(s) claimed by such employee under any unemployment insurance
act.
The aay(s) claimed by such employee worked in other employment, the
name(s) and address(es) of the employer(s) and the gross eamings made by
the dismissed employee in such other employment.
The day(s) for which the employee was not available for service due to
illness, injury or other reasons for which the employee could not perform
service and whether the employee received sickness benefits.
If the “dismissed employee” referred to herein has nothing to report account of
not being entitled to benefits under any unemployment insurance law, having no

earnings from any other employment, and was available for work the entire
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13.

14.

15.

16.

17.

month, such employee shall submit, on a form provided by the carrier, within the
time period provided for in paragraph 11, the form annotated “Nothing to
Report.”

The failure of any employee to provide the information as required in paragraphs
11 and 12 shall result in the withholding of all protective benetits during the
month covered by such information pending receipt by the carrier of such
information from the employee. No claim for protective benefits shall be
honored beyond sixty (60) days from the time specified in paragraph 11, except
in circumstances beyond the individual’s control.

The carrier will make payment of the protective benefits within sixty (60) days
of receipt and verification of the information required in paragraphs 11and 12,
This agreement shall constitute the required agreement, as stipulated in Article I,
Section 4 of the protective conditions, for the transfer of work as indicated‘in the
notice of February 3, 2009. The parties understand that in the future, other
implementing agreements may be necessary to carry out the financial transaction
set forth in STB Finance Docket No. 33556. The parties understand that such
agreements are subject to notice, negotiation and possible arbitration under
Article L, Section 4 of the New York Dock conditions.

Any dispute arising out of this Implementing Agreement and the Attachments
will be handled by the General Chairman with the officer designated to receive
such claims and grievances for the Company. All unresolved disputes will be
disposed of in accordance with the applicable provisions of New York Dock.
The provisions of this Implementing Agreement have been designed to addx"ess a

particular situation. Therefore, the provisions of this Implementing Agreement
6



and the Attachments are without precedent or prejudice to the position of either
party and shall not be referred to in any other case.
18. This Agreement shall be effective upon not less than ten (10) days written notice

from the company to the organization, but not later than September 21, 2009.

Signed this ™ day of , 2009 at Homewood, Ilfinois.

For: GRAND TRUNK WESTERN
RAILROAD COMPANY; and By:
ILLINOIS CENTRAL

Approved:

By:

By:

For: AMERICAN TRAIN DISPATCHERS
ASSOCIATION

By:

Approved:

For: ILLINOIS CENTRAL TRAIN
DISPATCHERS ASSOCIATION

By:




ATTACHMENT A
NEW YORK DOCK CONDITIONS

Labor protective conditions to be imposed in railroad transactions pursuant to 49
U.S.C. 11343 et seq. (formerly sections 5(2) and 5(3) of the Interstate Commerce Act),

except for trackage rights and lease proposals which are being considered elsewhere, are
as follows:

ARTICLEI

1. Definitions. — (a) “Transaction” means any action taken pursuant to
authorizations of this Commission on which these provisions have been imposed.

() “Displaced employee” means an employee of the railroad who, as a result of
a transaction is placed in a worse position with respect to his compensation
and rules governing his working conditions.

(c) *“Dismissed employee” means an employee of the railroad who, as a result
of a transaction is deprived of employment with the railroad because of the
abolition of his position or the loss thereof as the result of the exercise of

seniority rights by an employee whose position is abolished as a result of a
transaction.

(d)  “Protective period” means the period of time during which a displaced or
dismissed employee is to be provided protection hereunder and extends
from the date on which an employee is displaced or dismissed to the
expiration of 6 years therefrom, provided, however, that the protective
period for any particular employee shall not continue for a longer period
following the date he was displaced or dismissed than the period during
which such employee was in the employ of the railroad prior to the date of
his displacement or his dismissal. For purposes of this appendix, an
employee’s length of service shall be determined in accordance with the

provisions of section 7(b) of the Washington Job Protection Agreement of
May 1936.

2. The rates of pay, rules, working conditions and all collective bargaining
and other rights, privileges and benefits (including continuation of pension rights and
benefits) of the railroad’s employees under applicable laws and/or existing collecting
bargaining agreements or otherwise shall be preserved unless changed by future
collective bargaining agreements or applicable statutes.

3. Nothing in this Appendix shall be construed as depriving any employee of
any rights or benefits or eliminating any obligations which such employee may have
under any existing job security or other protective conditions or arrangements; provided,
that if an employee otherwise is eligible for protection under both this Appendix and
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some other job security or other protective conditions or arrangements, he shall elect
between the benefits under this Appendix and similar benefits under such other
arrangement and, for so long as he continues to receive such benefits under the provisions
which he so elects, he shail not be entitled to the same type of benefit under the
provisions which he does not so elect; provided further, that the benefits under this
Appendix, or any other arrangement, shall be construed to include the conditions,
responsibilities and obligations accompanying such benefits; and, provided further, that
after expiration of the period for which such employee is entitled to protection under the
arrangement which he so elects, he may then be entitled to protection under the other
arrangement for the remainder, if any, of this protective period under that arrangement.

4, Notice and Agreement or Decision — (a) Each railroad contemplating
a transaction which is subject to these conditions and may cause the dismissal or
displacement of any employees, or rearrangement of forces, shall give at least ninety (90)
days written notice of such intended transaction by posting a notice on bulletin boards
convenient to the interested employees of the railroad and by sending registered mail
notice to the representatives of such interested employees. Such notice shall contain a
full and adequate statement of the proposed changes to be affected by such transaction,
including an estimate of the number of employees of each class affected by the intended
changes. Prior to consummation the parties shall negotiate in the following manner.

Within five (5) days from the date of receipt of notice, at the request of either the
railroad or representatives of such interested employees, a place shall be selected to hold
negotiations for the purpose of reaching agreement with respect to application of the
terms and conditions of this appendix, and these negotiations shall commence
immediately thereafter and continue for at least thirty (30) days. Each transaction which
may result in a dismissal or displacement of employees or rearrangement of forces, shall
provide for the selection of forces from all employees involved on a basis accepted as
appropriate for application in the particular case and any assignment of employees made
necessary by the transaction shall be made on the basis of an agreement or decision under
this section 4. If at the end of thirty (30) days there is a failure to agree, either party to
the dispute may submit it for adjustment in accordance with the following procedures:

(1)  Within five (5) days from the request for arbitration the parties shall select
a neutral referee and in the event they are unable to agree within said five (5) days

upon the selection of said referee then the National Mediation Board shall
immediately appoint a referee.

(2) No later than twenty (20) days after a referee has been designated a
hearing on the dispute shall commence.

(3)  The decision of the referee shall be final, binding and conclusi\lie and shall

be rendered within thirty (30) days from the commencement of the hearing of the
dispute.
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(4)  The salary and expenses of the referee shall be bome equally by the

parties to the proceeding; all other expenses shall be paid by the party incurring
them.

{(b)  No change in operations, services, facilities, or equipment shall occur until
after an agreement is reached or the decision of a referee has been rendered.

5. Displacement allowances —- (a) - So long after a displaced employee’s
displacement as he is unable, in the normal exercise of his seniority rights under existing
agreements, rules and practices, to obtain a position producing compensation equal to or
exceeding the compensation he received in the position from which he was displaced, he
shall, during his protective period, be paid a monthly displacement allowance equal to the
difference between the monthly compensation received by him in the position in which
he is retained and the average monthly compensation received by him in the position
from which he was displaced.

Each displaced employee’s displacement allowance shall be determined by
dividing separately by 12 the total compensation received by the employee and the total
time for which he was paid during the last 12 months in which he performed services
immediately preceding the date of his displacement as a result of the transaction (thereby
producing average monthly compensation and average monthly time paid for in the test
period), and provided further, that such allowance shall also be adjusted to reflect
subsequent general wage increases.

If a displaced employee’s compensation in his retained position in any month is
less in any month in which he performs work than the aforesaid average compensation
(adjusted to reflect subsequent general wage increases) to which he would have been
entitled, he shall be paid the difference, less compensation for time lost on account of his
voluntary absences to the extent that he is not available for service equivalent to his
average monthly time during the test. period, but if in his retained position he works in
any month in excess of the aforesaid average monthly time paid for during the test period
he shall be additionally compensated for such excess time at the rate of pay of the
retained position.

) If a displaced employee fails to exercise his seniority rights to secure
another position available to him which does not require a change in his
place of residence, to which he is entitled under the working agreement
and which carries a rate of pay and compensation exceeding those of the
position which he elects to retain, he shall thereafter be treated for the
purposes of this section as occupying the position he elects to decline.

(c)  The displacement allowance shall cease prior to the expiration of the
protective period in the event of the displaced employee’s resignation,
death, retirement, or dismissal for justifiable cause.
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6. Dismissal allowances. —~(a) A dismissed employee shall be paid a
monthly dismissal allowance, from the date he is deprived of employment and continuing
during his protective period, equivalent to one-twelfth of the compensation received by
him in the last 12 months of his employment in which he earned compensation prior to
the date he is first deprived of employment as a result of the transaction. Such allowance
shall also be adjusted to reflect subsequent general wage increases.

(b) The dismissal allowance of any dismissed employee who returns to
service with the railroad shall cease while he is so reemployed. During the
time of such reemployment, he shall be entitled to protection in
accordance with the provisions of section 5.

(c) The dismissal allowance of any dismissed employee who is otherwise
employed shall be reduced to the extent that his combined monthly
eamings in such other employment, any benefits received under any
unemployment insurance law, and his dismissal allowance exceed the
amount upon which his dismissal allowance is based. Such employee, or
his representative, and the railroad shall agree upon a procedure by which
the railroad shall be currently informed of the earning of such employee in
employment other than with the railroad, and the benefits received.

(d) The dismissal allowance shall cease prior to the expiration of the
protective period in the event of the employee’s resignation, death,
‘retirement, dismissal for justifiable cause under existing agreements,
failure to return to service after being notified in accordance with the
working agreement, failure without good cause to accept a comparable
position which does not require a change in his place or residence for
which he is qualified and eligible after appropriate notification, if his
return does not infringe upon the employment rights of other employees
under a working agreement.

7. Separation allowance. - A dismissed employee entitled to protection
under this appendix, may, at his option within 7 day: of his dismissal, resign and (in lieu
of all other benefits and protections provided in this appendix) accept a lump sum

payment computed in accordance with section 9 of the Washington Job Protection
Agreement of May 1936.

8. Fringe benefits. - No employee of the railroad who is affected by a
transaction shall be deprived, during his protection period, of benefits attached to his
previous employment, such as free transportation, hospitalization, pensions, reliefs, et
cetera, under the same conditions and so long as such benetits continue to be accorded to
other employees of the railroad in active service or on furlough as the case may be, to the
extent that such benefits can be so maintained under present authority of law or corporate
action or through future authorization which may be obtained.
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9. Moving expenses. - Any employee retained in the service of the railroad
or who is later restored to service after being entitled to receive a dismissal allowance,
and who is required to change the point of his employment as a result of the transaction,
and who within his protective period is required to move his place of residence, shall be
reimbursed for all expenses of moving his household and other personal effects for the
traveling expenses of himself and members of his family, including living expenses for
himself and his family and for his own actual wage loss, not exceed 3 working days, the
exact extent of the responsibility of the railroad during the time necessary for such
transfer and for reasonable time thereafter and the ways and means of transportation to be
agreed upon in advance by the railroad and the affected employee or his representative;
provided, however, that changes in place of residence which are not a result of the
transaction, shall not be considered to be within the purview of this section; provided
further, that the railroad shall, to the same extent provided above, assume the expenses, et
cetera, for any employee furloughed with three (3) years after changing his point of
employment as a result of a transaction, who elects to move his place of residence back to
his original point of employment. No claim for reimbursement shall be paid under the
provision of this section unless such claim is presented to railroad within 90 days after
the date on which the expenses where incurred.

10.  Should the railroad rearrange or adjust its forces in anticipation of a
transaction with the purpose or effect of depriving an employee of benefits to which he

otherwise would have become entitled under this appendix, this appendix will apply to
such employee.

11.  Arbitration of disputes. — (a) In the event the railroad and its employees
or their authorized repregentative cannot settle any dispute or controversy with respect to
the interpretation, application or enforcement of any provision of this appendix except
section 4 and 12 of this article I, within 20 days after the dispute arises, it may be referred
by either party to an arbitration committee. Upon notice in writing served by one party
on the other of intent by that party to refer a dispute or controversy to an arbitration
committee, each party shall, within 10 days, select one member of the committee and the
members thus chosen shall select a neutral member who shall serve as chairman. If any
party fails to select its member of the arbitration committee within the prescribed time
limit, the general chairman of the involved labor organization or the highest officer
designated by the railroads, as the case may be, shall be deemed the selected member and
the committee shall then function and its decision shall have the same force and effect as
though all parties had selected their members. Should the members be unable to agree
upon the appointment of the neutral member within 10 days, the parties shall then within
an additional 10 days endeavor to agree to a method by which a neutral member shall be
appointed, and, failing such agreement, either party may request the National Mediation
Board to designate within 10 days the neutral member whose designation will be binding,
upon the parties.

(b}  In the event a dispute involves more than one labor organization, each will
be entitled to a representative on the arbitration committee, in which event
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(©)

(d

(e)

12.

the railroad will be entitled to appoint additional representatives so as to
equal the number of labor organization representatives.

The decision, by majority vote, of the arbitration committee shall be final,
binding, and conclusive and shall be rendered within 45 days after the
hearing of the dispute or controversy has been concluded and the record
closed.

The salaries and expenses of the neutral member shall be borne equally by
the parties to the proceeding and all other expenses shall be paid by the
party incurring them.

In the event of any dispute as to whether or not a particular employee was
affected by a transaction, it shall be his obligation to identify the
transaction and specify the pertinent facts of that transaction relied upon.
It shall then be the railroad’s burden to prove that factors other than a
transaction affected the employee.

Losses from home removal. —{a)  The following conditions shall apply

to the extent they are applicable in each instance to any employee who is retained in the
service of the railroad (or who is later restored to service after being entitled to receive a
dismissal allowance) who is required to change the point of his employment within his
protective period as a result of the transaction and is therefore required to move his place

of residence;

®

(id)

(iii)

(b

If the employee owns his own home in the locality from which he is
required to move, he shall at his option be reimbursed by the railroad for
any loss suffered in the sale of his home for less than its fair value. In
each case the fair value of the home in question shall be determined as of a
date sufficiently prior to the date of the transaction so as to be unaffected
thereby. The railroad shall in each instance be afforded an opportunity to
purchase the home at such fair value before it is sold by the employee to
any other person.

[f the employee is under a contract to purchase his home, the railroad shall
protect him against loss to the extent of the fair value of equity he may
have in the home and in addition shall relieve him from any further
obligation under his contract.

[f the employee holds an unexpired lease of a dwelling occupied by him as
his home, the railroad shall protect him from all loss and cost in securing
the cancellation of said lease.

Changes in place of residence which are not the result of a transaction
shall not be considered to be within the purview of this section.
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(¢)  No claim for loss shall be paid under the provisions of this section unless
such claim is presented to the railroad within 1 year after the date the
employee is required to move.

{(d) Should a controversy arise in respect to the value of the home, the loss
sustained in its sale, the loss under a contract for purchase, loss and cost in
securing termination of a lease, or any other question in connection with
these matters, it shall be decided through joint conference between the
employee, or their representatives and the railroad. In the event they are
unable to agree, the dispute or controversy may be referred by either party
to a board of competent real estate appraisers, selected in the following
manner. One to be selected by the representatives of the employees and
one by the railroad, and these two, if unable to agree within 30 days upon
a valuation, shall endeavor by agreement within 10 days thereafter to
select a third appraiser, or to agree to a method by which a third appraiser
shall be selected, and failing such agreement, either party may request the
National Mediation Board to designate within 10 days a third appraiser
whose designation will be binding upon the parties. A decision of a
majority of the appraisers shall be required and said decision shall be final
and conclusive. The salary and expenses of the third or neutral appraiser,
including the expenses of the appraisal board, shall be bome equally by
the parties to the proceedings. All other expenses shall be paid by the

party incurring them, including the compensation of the appraiser selected
by such party. .

ARTICLE II

1. An‘y employee who is terminated or furloughed as a result of a transaction
shall, if he so requests, be grated priority of employment or reemployment to fill a
position comparable to that which he held when his employment was terminated or he
was furloughed, even though in a different craft or class, on the railroad which he is, or
by training or re-training physically and mentally can become, qualified, not, however, in
contravention of collective bargaining agreements relating thereto.

2. In the event such training or re-training is requested by such employee, the
railroad shall provide for such training or re-training at no cost to the employee.

3. If such a terminated or furloughed employee who had made a request
under section | or 2 of the article II fails without good cause within 10 calendar days to
accept an offer of a position comparable to that which he held when terminated or
furloughed for which he is qualified, or for which he has satisfactorily completed such
training, he shall, effective at the expiration of such 10-day period, forfeit all rights and
benefits under this appendix.
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ARTICLE III

Subject to this appendix, as if employees of railroad, shall be employees, if
affected by a transaction, of separately incorporated terminal companies which are owned
(in whole or in part) or used by railroad and employees of any other enterprise within the .
definition of common carrier by railroad in section 1(3) of part I of the Interstate
Commerce Act, as amended, in which railroad has an interest, to which railroad provides
facilities, or with which railroad contracts for use of facilities, or the facilities of which
railroad otherwise uses; except that the provisions of this appendix shall be suspended
with respect to each such employee until and unless he applies for employment with each
owning carrier and each using carrier; provided that said carriers shall establish one
convenient central location for each terminal or other enterprise for receipt of one such
application which will be effective as to all said carriers and railroad shall notify such
employees of this requirement and of the location for receipt of the application. Such
employees shall not be entitled to any of the benefits of this appendix in the case of
failure, without good cause, to accept comparable employment, which does not require a
change in place of residence, under the same conditions as apply to other employees

under this appendix, with any carrier for which application for employment has been
made in accordance with this section.

ARTICLEIV

Employees of the railroad who are not represented by a labor organization shall
be afforded substantially the same levels of protection as are afforded to members of
labor organizations under these terms and conditions.

In the event any dispute or controversy arises between the railroad and an
employee not represented by a labor organization with respect to the interpretation,
application or enforcement of any provision hereof which cannot be settled by the parties
within 30 days after the dispute arises, either party may refer the dispute to arbitration.

ARTICLE V

1. It is the intent of this appendix to provide employee protections which are
not less than the benefits established under 49 USC 11347 before February 5, 1976, and
under section 565 of title 45. In so doing, changes in wording and organization from
arrangements earlier developed under those sections have been necessary to make such
benefits applicable to-transactions as defined in article 1 of this appendix. In making
such changes, it is not the intent of this appendix to diminish such benefits. Thus, the
terms of this appendix are to be resolved in favor of this intent to provide employee
protections and benefits no less than those established under 49 USC 11347 before
February 5, 1976 and under section 565 of'title 45.

2. In the event any provision of this appendix is held to be invalid or
otherwise unenforceable under applicable law, the remaining provisions of this appendix
shall not be attected.
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ATDA EXHIBIT C



Agreement between

GRAND TRUNK WESTERN RAILROAD COMPANY
ILLINOIS CENTRAL RAILROAD COMPANY

And their employees represented by

AMERICAN TRAIN DISPATCHERS ASSOCIATION

WHEREAS, the Surface Transportation Board, in decisions dated May 25. 1999, (STB
Finance Docket No. 33556), approved the acquisition by Canadian National Railway Company
(“CNR™), Grand Trunk Corporation (“GTC"), and Grand Trunk Western Railroad Incorporated
(“GTW™), of Illinois Central Corporation (“1C Corp.”), Illinois Centra! Railroad Company
(“IC™), Chicago, Central & Pacific Railroad Company (“CCP™) and Cedar River Railroad
Company (“CRRC”) subject to the conditions for the pr(;tection of railroad employees described

in New York Dock Railway-Control-Brooklyn Eastern District Terminal, 360 I.C.C. 60 (1979),

and
WHEREAS, on February 3, 2009 the GTW served notice under Article I. Section 4 of the
Protective Conditions of its intent to change operations as a result of the above transaction, and
WHEREAS, the 'parties to this agreement agree that this Implementing Agreement, made
by and between the GTW and the American Train Dispatchers Association ("ATDA™) on behalf
of employees represented by the ATDA to establish procedures for the transfer of work and
employees whose positions will be abolished on the GTW, provides the necessary protection of

employees,
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IT IS AGREED:

1.

On the effective date of this agreement, sixteen (16) GTW Dispatcher positions,
identified in Attachment C, subject to the agreement between the GTW and the
ATDA will be abolished and the work they perform will be transferred to
Homewood.

No less than ten (10) days prior to the effective date of this agreement, the GTW
will post notices at Troy for at least ten (10) GTW dispatcher positions at
Homewood to perform the work being transferred. Should additional positions
be needed to perform such work, they shall be offered to those Troy dispatchers
who are not part of the initial transfer of employees, as provided below.

GTW dispatchers must each (a) submit their application for a position at
Homewood, (b) accept a separation allowance as provided for in paragraph 12,
or (c) state his’her intent to exercise seniority to another position under another
collective bargaining agreement under which he/she holds seniority (i.e. the
GTW/TCIU Agreement), in writing, to the individual designated by the carrier,
with copy to Local Chairman, within five (5) days from date of posting.
Employees must select their option(s) in order of preference. Employee
elections identified on their application will be considered irrevocable. Failure
to submit an application, or identify options, will result in the employee being
considered as having elected to exercise seniority under existing GTW/TCIU
Agreements or otherwise accept a clerical position as provided in paragraph 4

below.
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Assignments and awarding of positions shall be made in seniority order. In
the event all positions provided in paragraph 2 are selected by dispatchers and
not all separation allowances are claimed in accordance with paragraph 12,
clerical positions, under the GTW/TCIU agreement will be made available to
the remaining employees on the GTW/ATDA seniority roster. (See
Attachment C). Employees who accept such clerical positions shall be
considered displaced ;:mployees who retain rights to bid positions performing
the dispatching work transferred to Homewood as such positions become
available, and to transfer to such positions on the same terms and conditions
applicable to those Troy train dispatchers who initially transfer to Homewood.
They shall receive advance notice of such vacancies and be afforded a
minimum of ten (10) days in which to bid. Failure to submit a bid will result
in the surrender of all rights under this Agreement.

Employees transferring from Troy to Homewood under provisions of this
Agreement shall remain subject to ATDA representation and all agreements,
including all National Agreements, in effect between the ATDA and GTW
covering wages, rules and working conditions. subject to the modifications
contained herein, until such time as a single Agreement is reached covering all
ATDA-represented train dispatchers working at Homewood.

Employees awarded positions created pursuant to paragraph 2 will retain prior
rights to those positions based upon their relative seniority standing as

transferred. These rights will only terminate in the event that 1) the

transferring GTW employee successfully bids to any other assignment not
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covered by the ATDA-GTW agreements or, 2) the employee resigns, retires,
becomes disabled, is dismissed from service or is promoted. Once a position
established under Paragraph 2 is no longer subject to prior rights under this
paragraph, it will. if necessary, be filled in accordance with the ATDA
Agreement subject to paragraph 4 above.

The employee protective benefits and conditions as set forth in the New York
Dock conditions, attached hereto as Attachment “A,” shall be applicable to
this transaction. There shall be no duplication of benefits by an employee
under this agreement and any other agreement or protective arrangement.

Any employee determined to be a “displaced” or “‘dismissed” employee as a
result of this transaction, who is otherwise eligible for protective benefits and
conditions under some other job security agreement, conditions or arrangements
shall elect in writing within sixty (60) days of being affected between the
protective benefits and conditions of this agreement and the protective benefits
and conditions under such other arrangement by giving written notification to
the carrier’s designated individual, with copy of such election to the employee’s
General Chairman. Should any employee fail to make an election of benefits
during the period set forth in this paragraph, such employee shall be considered
as electing the protective benefits and conditions of this agreement.

GTW train dispatchers shown in Attachment C who exercise their seniority to
obtain a TCIU/GTW position shall be considered eligible for a displacement
allowance in accordance with Article I, Section 5 of New York Dock. The

Carrier shall provide the respective employee with the calculations used to
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10.

determine his/her displacement allowance within thirty (30) days of assuming
the clerical position. The Carrier shall pay such displacement allowance in the
first pay period of the month following the month in which a displacement
allowance is due.

Nothing contained herein shall be construed as depriving any employee of any
rights or benefits or eliminating any obligation which such employee may have
under any existing job security or other protective conditions or arrangements;
provided, that if an employee otherwise is eligible for protection under both New
York Dock and some other job security or other protective conditions or
arrangements, the employee shall elect between the benefits under New York
Dock and similar benefits under such other arrangement and, for so long as the
employee continues to receive such benefits under the provisions which the
employee so elects, the employee shall not be entitled to the same type of benefit
(regardless of whether or not such benefit is duplicative) under the provisions
which he does not so elect; and, provided further, that after expiration of the
period for which such employee is entitled to protection under that arrangement
which the employee so elects, the employee may then be entitled to protection
under the other arrangement for the remainder, if any, of the protective period
under that arrangement. There shall be no duplication or pyramiding of benefits
to any employees, and the benefits under New York Dock, or any other
arrangement, shall be construed to include the conditions, responsibilities and

obligations accompanying such benefits.
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11.

12.

In the event any of the employees shown in Attachment C cannot hold a position
under another GTW collective bargaing agreement (i.e. TCIU/GTW), cannot
acquire a separation allowance as provided in paragraph 12, or cannot acquire a
train dispatcher position in Homewood, such employees shall be eligible for a
dismissal allowance in accordance with Article I, Section 6 of New York Dock.
The Carrier shall provide the respective employee with the calculations used to
determine his’her dismissal allowance within thirty (30) days of becoming a
dismissed employee. The‘ Carrier shall pay such dismissal allowance in the first
pay period of each month.

There shall be at least eight (8) separation allowances offered by the Carrier,
which shall be determined in accordance with Article I, Section 7 of New York
Dock. Employees shall apply for a separation allowance in accordance with
paragraph 3, which shall be awarded in seniority order. An employee awarded a
separation allowance shall have the option to take it in a lump sum, payable
within fifteen (15) days of the positions being abolished in Troy, or having it
spread equally over a certain number of months to reach age sixty (60). Should
an employee choose to have the separation spread over a certain number of
months to reach age sixty (60), the first payment shall be made in the first pay
period following the abolishment of positions and he/she shall continue to
receive health benefits in accordance with the same provisions as active
employees for each month in which the separation allowance is received.

Notwithstanding the provisions of this Section, an employee who stands for a
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13.

14.

15.

16.

separation allowance may chose to accept a VSA under the provisions of the
Collective Bargaining Agreement.

Employees that transferred from Troy to Homewood under provisions of this
agreement may at their option and in lieu of any and all benefits provided by

Sections 9 and 12 of the New York Dock conditions (Attachment “A”), be

afforded special options as provided in Attachment “B.” Such election shall be
made at the time of transfer.

This agreement shall constitute the required agreement, as stipulated in Article I,
Section 4 of the protective conditions, for the transfer of work as indicated in the
notice of February 3, 2009. The parties understand that in the future, other
implementing agreements may be necessary to carry out the financial transaction
set forth in STB Finance Docket No. 33556. The parties understand that such
agreements are subject to notice, negotiation and possible arbitration under
Anticle I, Section 4 of the New York Dock conditions.

Any dispute arising out of this Implementing Agreement and the Attachments
will be handled by the General Chairman with the officer designated to receive
such claims and grievances for the Company. All unresolved disputes will be
disposed of in accordance with the applicable provisions of New York Dock.
The provisions of this Implementing Agreement have been designed to address a
particular situation. Therefore, the provisions of this Implementing Agreement
and the Attachments are without precedent or prejudice to the position of either

party and shall not be referred to in any other case.
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17. This Agreement shall be effective upon not less than ten (10) days written notice

from the company to the organization.

Signed this day of , 2009 at Homewood, Illinois.

For: GRAND TRUNK WESTERN For: AMERICAN TRAIN DISPATCHERS
RAILROAD COMPANY; ASSOCIATION
ILLINOIS CENTRAL
By: By:
By: Approved:
8
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ATTACHMENT A

NEW YORK DOCK CONDITIONS

Labor protective conditions to be imposed in railroad transactions pursuant to 49
U.S.C. 11343 et seq. (formerly sections 5(2) and 5(3) of the Interstate Commerce Act).
except for trackage rights and lease proposals which are being considered elsewhere. are
as follows:

ARTICLEI

1. Definitions. — (a) “Transaction™ means any action taken pursuant to
authorizations of this Commission on which these provisions have been imposed.

(b)  “Displaced employee” means an employee of the railroad who, as a result of
a transaction is placed in a worse position with respect to his compensation
and rules governing his working conditions.

(c) “Dismissed employee™ means an employee of the railroad who. as a result
of a transaction is deprived of employment with the railroad because of the
abolition of his position or the loss thereof as the result of the exercise of
seniority rights by an employee whose position is abolished as a result of a
transaction.

(d)  “Protective period” means the period of time during which a displaced or
dismissed employee is to be provided protection hereunder and extends
from the date on which an employee is displaced or dismissed to the
expiration of 6 years therefrom. provided, however, that the protective
period for any particular employee shall not continue for a longer period
following the date he was displaced or dismissed than the period during
which such employee was in the employ of the railroad prior to the date of
his displacement or his dismissal. For purposes of this appendix, an
employee’s length of service shall be determined in accordance with the
provisions of section 7(b) of the Washington Job Protection Agreement of
May 1936.

2. The rates of pay, rules, working conditions and all collective bargaining
and other rights, privileges and benefits (including continuation of pension rights and
benefits) of the railroad’s employees under applicable laws and/or existing collecting
bargaining agreements or otherwise shall be preserved unless changed by future
collective bargaining agreements or applicable statutes.

3. Nothing in this Appendix shall be construed as depriving any employee of
any rights or benefits or eliminating any obligations which such employee may have
under any existing job security or other protective conditions or arrangements; provided,
that if an employee otherwise is eligible for protection under both this Appendix and
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some other job security or other protective conditions or arrangements, he shall elect
between the benefits under this Appendix and similar benefits under such other
arrangement and, for so long as he continues to receive such benefits under the provisions
which he so elects, he shall not be entitled to the same type of benefit under the
provisions which he does not so elect; provided further, that the benefits under this
Appendix. or any other arrangement, shall be construed to include the conditions,
responsibilities and obligations accompanying such benefits; and, provided further, that
after expiration of the period for which such employee is entitled to protection under the
arrangement which he so elects, he may then be entitled to protection under the other
arrangement for the remainder, if any, of this protective period under that arrangement.

4, Notice and Agreement or Decision — (a) Each railroad contemplating
a transaction which is subject to these conditions and may cause the dismissal or
displacement of any employees, or rearrangement of forces, shall give at least ninety (90)
days written notice of such intended transaction by posting a notice on bulletin boards
convenient to the interested employees of the railroad and by sending registered mail
notice to the representatives of such interested employees. Such notice shall contain a
full and adequate statement of the proposed changes to be affected by such transaction,
including an estimate of the number of employees of each class affected by the intended
changes. Prior to consummation the parties shall negotiate in the following manner.

Within five (5) days from the date of receipt of notice, at the request of either the
- railroad or representatives of such interested employees, a place shall be selected to hold
negotiations for the purpose of reaching agreement with respect to application of the
terms and conditions of this appendix, and these negotiations shall commence
immediately thereafter and continue for at least thirty (30) days. Each transaction which
may result in a dismissal or displacement of employees or rearrangement of forces, shall
provide for the selection of forces from all employees involved on a basis accepted as
appropriate for application in the particular case and any assignment of employees made
necessary by the transaction shall be made on the basis of an agreement or decision under
this section 4. If at the end of thirty (30) days there is a failure to agree, either party to
the dispute may submit it for adjustment in accordance with the following procedures:

¢)) Within five (5) days from the request for arbitration the parties shall select
a neutral referee and in the event they are unable to agree within said five (5) days
upon the selection of said referee then the National Mediation Board shall
immediately appoint a referee.

(2)  No later than twenty (20) days after a referee has been designated a
hearing on the dispute shall commence.

(3) The decision of the referee shall be final, binding and conclusive and shall
be rendered within thirty (30) days from the commencement of the hearing of the
dispute.
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(4)  The salary and expenses of the referee shall be borne equally by the
parties to the proceeding; all other expenses shall be paid by the party incurring
them.

(b)  No change in operations, services, facilities, or equipment shall occur until
after an agreement is reached or the decision of a referee has been rendered.

5. Displacement allowances — (a) So long after a displaced employee’s
displacement as he is unable, in the normal exercise of his seniority rights under existing
agreements, rules and practices, to obtain a position producing compensation equal to or
exceeding the compensation he received in the position from which he was displaced, he
shall, during his protective period, be paid a monthly displacement allowance equal to the
difference between the monthly compensation received by him in the position in which
he is retained and the average monthly compensation received by him in the position
from which he was displaced.

Each -displaced employee’s displacement allowance shall be determined by
dividing separately by 12 the total compensation received by the employee and the total
time for which he was paid during the last 12 months in which he performed services
immediately preceding the date of his displacement as a result of the transaction (thereby
producing average monthly compensation and average monthly time paid for in the test
period), and provided further, that such allowance shall also be adjusted to reflect
subsequent general wage increases.

If a displaced employee’s compensation in his retained position in any month is
less in any month in which he performs work than the aforesaid average compensation
(adjusted to reflect subsequent general wage increases) to which he would have been
entitled, he shall be paid the difference, less compensation for time lost on account of his
voluntary absences to the extent that he is not available for service equivalent to his
average monthly time during the test period, but if in his retained position he works in
any month in excess of the aforesaid average monthly time paid for during the test period
he shall be additionally compensated for such excess time at the rate of pay of the
retained position.

(b) If a displaced employee fails to exercise his seniority rights to secure
another position available to him which does not require a change in his
place of residence, to which he is entitled under the working agreement
and which carries a rate of pay and compensation exceeding those of the
position which he elects to retain, he shall thereafter be treated for the
purposes of this section as occupying the position he elects to decline.

(¢)  The displacement allowance shall cease prior to the expiration of the
protective period.in the event of the displaced employee’s resignation,
death, retirement, or dismissal for justifiable cause.

11
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6. Dismissal allowances. —(a) A dismissed employee shall be paid a
monthly dismissal allowance, from thc date he is deprived of employment and continuing
during his protective period. equivalent to one-twelfth of the compensation received by
him in the last 12 months of his employment in which he earned compensation prior to
the date he is first deprived of employment as a result of the transaction. Such allowance
shall also be adjusted to reflect subsequent general wage increases.

(b)  The dismissal allowance of any dismissed employee who returns to
service with the railroad shall cease while he is so reemployed. During the
time of such reemployment, he shall be entitled to protection in
accordance with the provisions of section 5.

(¢)  The dismissal allowance of any dismissed employee who is otherwise
employed shall be reduced to the extent that his combined monthly
earnings in such other employment, any benefits received under any
unemployment insurance law, and his dismissal allowance exceed the
amount upon which his dismissal allowance is based. Such employee, or
his representative. and the railroad shall agree upon a procedure by which
the railroad shall be currently informed of the earning of such employee in
employment other than with the railroad, and the benefits received.

(d) The dismissal allowance shall cease prior to the expiration of the
protective period in the event of the employee’s resignation. death,
retirement, dismissal for justifiable cause under existing agreements,
failure to return to service after being notified in accordance with the
working agreement, failure without good cause to accept a comparable
position which does not require a change in his place or residence for
which he is qualified and eligible after appropriate notification, if his
return does not infringe upon the employment rights of other employees
under a working agreement.

7. Separation allowance. - A dismissed employee entitled to protection
under this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu
of all other benefits and protections provided in this appendix) accept a lump sum
payment computed in accordance with section 9 of the Washington Job Protection
Agreement of May 1936.

8. Fringe benefits. - No employee of the railroad who is affected by a
transaction shall be deprived, during his protection period, of benefits attached to his
previous employment, such as free transportation, hospitalization, pensions, reliefs, et
cetera, under the same conditions and so long as such benefits continue to be accorded to
other employees of the railroad in active service or on furlough as the case may be, to the
extent that such benefits can be so maintained under present authority of law or corporate
action or through future authorization which may be obtained.

12
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9. Moving expenses. - Any employee retained in the service of the railroad
or who is later restored to service after being entitled to receive a dismissal allowance,
and who is required to change the point of his employment as a result of the transaction,
and who within his protective period is required to move his place of residence, shall be
reimbursed for all expenses of moving his household and other personal effects for the
traveling expenses of himself and members of his family, including living expenses for
himself and his family and for his own actual wage loss, not exceed 3 working days, the
exact extent of the responsibility of the railroad during the time necessary for such
transfer and for reasonable time thereafter and the ways and means of transportation to be
agreed upon in advance by the railroad and the affected employee or his representative;
provided, however, that changes in place of residence which are not a result of the
transaction, shall not be considered to be within the purview of this section; provided
further, that the railroad shall, to the same extent provided above, assume the expenses, ct
cetera, for any employee furloughed with three (3) years after changing his point of
employment as a result of a transaction, who elects to move his place of residence back to
his original point of employment. No claim for reimbursement shall be paid under the
provision of this section unless such claim is presented to railroad within 90 days after
the date on which the expenses where incurred.

10.  Should the railroad rearrange or adjust its forces in anticipation of a
transaction with the purpose or effect of depriving an employee of benefits to which he
otherwise would have become entitled under this appendix, this appendix will apply to
such employee.

11. Arbitration of disputes. — (a) In the event the railroad and its employees
or their authorized representative cannot settle any dispute or controversy with respect to
the interpretation, application or enforcement of any provision of this appendix except
section 4 and 12 of this article I, within 20 days after the dispute arises, it may be referred
by either party to an arbitration committee. Upon notice in writing served by one party
on the other of intent by that party to refer a dispute or controversy to an arbitration
committee, each party shall, within 10 days, select one member of the committee and the
members thus chosen shall select a neutral member who shall serve as chairman. If any
party fails to select its member of the arbitration committee within the prescribed time
limit, the general chairman of the involved labor organization or the highest officer
designated by the railroads, as the case may be, shall be deemed the selected member and
the committee shall then function and its decision shall have the same force and effect as
though all parties had selected their members. Should the members be unable to agree
upon the appointment of the neutral member within 10 days, the parties shall then within
an additional 10 days endeavor to agree to a method by which a neutral member shall be
appointed, and, failing such agreement, either party may request the National Mediation
Board to designate within 10 days the neutral member whose designation will be binding,
upon the parties.

(b) In the event a dispute involves more than one labor organization, each will
be entitled to a representative on the arbitration committee, in which event
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the railroad will be entitled to appoint additional representatives so as to
equal the number of labor organization representatives.

(c)  The decision, by majority vote, of the arbitration committee shall be final,
binding, and conclusive and shall be rendered within 45 days after the

hearing of the dispute or controversy has been concluded and the record
closed.

(d)  The salaries and expenses of the neutral member shall be borne equally by
the parties to the proceeding and all other expenses shall be paid by the
party incurring them.

(e) In the event of any dispute as to whether or not a particular employee was
affected by a transaction, it shall be his obligation to identify the
transaction and specify the pertinent facts of that transaction relied upon.
It shall then be the railroad’s burden to prove that factors other than a
transaction affected the employee.

12.  Losses from home removal. — (@)  The following conditions shall apply
to the extent they are applicable in each instance to any employee who is retained in the
service of the railroad (or who is later restored to service after being entitled to receive a
dismissal allowance) who is required to change the point of his employment within his
protective period as a result of the transaction and is therefore required to move his place
of residence;

(i) If the employee owns his own home in the locality from which he is
required to move, he shall at his option be reimbursed by the railroad for
any loss suffered in the sale of his home for less than its fair value. In
each case the fair value of the home in question shall be determined as of a
date sufficiently prior to the date of the transaction so as to be unaffected
thereby. The railroad shall in each instance be afforded an opportunity to
purchase the home at such fair value before it is sold by the employee to
any other person.

(ii) If the employee is under a contract to purchase his home, the railroad shall
protect him against loss to the extent of the fair value of equity he may
have in the home and in addition shall relieve him from any further
obligation under his contract.

(iii)  If the employee holds an unexpired lease of a dwelling occupied by him as
his home, the railroad shall protect him from all loss and cost in securing
the cancellation of said lease.

(b) Changes in place of residence which are not the result of a transaction
shall not be considered to be within the purview of this section.
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(c) No claim for loss shall be paid under the provisions of this section unless
such claim is presented to the railroad within | year after the date the
employee is required to move.

(d) Should a controversy arise in respect to the value of the home, the loss
sustained in its sale, the loss under a contract for purchase, loss and cost in
securing termination of a lease, or any other question in connection with
these matters, it shall be decided through joint conference between the
employee, or their representatives and the railroad. In the event they are
unable to agree, the dispute or controversy may be referred by either party
to a board of competent real estate appraisers, selected in the following
manner. One to be selected by the representatives of the employees and
one by the railroad, and these two, if unable to agree within 30 days upon
a valuation, shall endeavor by agreement within 10 days thereafter to
select a third appraiser, or to agree to a method by which a third appraiser
shall be selected, and failing such agreement, either party may request the
National Mediation Board to designate within 10 days a third appraiser
whose designation will be binding upon the parties. A decision of a
majority of the appraisers shall be required and said decision shall be final
and conclusive. The salary and expenses of the third or neutral appraiser,
including the expenses of the appraisal board, shall be borne equally by
the parties to the proceedings. All other expenses shall be paid by the
party incurring them, including the compensation of the appraiser selected
by such party.

ARTICLE Il

1. Any employee who is terminated or furloughed as a result of a transaction
shall, if he so requests, be grated priority of employment or reemployment to fill a
position comparable to that which he held when his employment was terminated or he
was furloughed, even though in a different craft or class, on the railroad which he is, or
by training or re-training physically and mentally can become, qualified, not, however. in
contravention of collective bargaining agreements relating thereto.

2. In the event such training or re-training is requested by such employee, the
railroad shall provide for such training or re-training at no cost to the employee.

3. If such a terminated or furloughed employee who had made a request
under section 1 or 2 of the article Il fails without good cause within 10 calendar days to
accept an offer of a position comparable to that which he held when terminated or
furloughed for which he is qualified, or for which he has satisfactorily completed such
training. he shall, effective at the expiration of such 10-day period, forfeit all rights and
benefits under this appendix.
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ARTICLE HI

Subject to this appendix, as if employees of railroad, shall be employees, if
affected by a transaction, of separately incorporated terminal companies which are owned
(in whole or in part) or used by railroad and employees of any other enterprise within the
definition of common carrier by railroad in section 1(3) of part [ of the Interstate
Commerce Act. as amended, in which railroad has an interest, to which railroad provides
facilities, or with which railroad contracts for use of facilities, or the facilities of which
railroad otherwise uses; except that the provisions of this appendix shall be suspended
with respect to each such employee until and unless he applies for employment with each
owning carrier and each using carrier; provided that said carriers shall establish one
convenient central location for each terminal or other enterprise for receipt of one such
application which will be effective as to all said carriers and railroad shall notify such
employees of this requirement and of the location for receipt of the application. Such
employees shall not be entitled to any of the benefits of this appendix in the case of
failure, without good cause, to accept comparable employment. which does not require a
change in place of residence, under the same conditions as apply to other employees
under this appendix, with any carrier for which application for employment has been
made in accordance with this section.

ARTICLE IV

Employees of the railroad who are not represented by a labor organization shall
be afforded substantially the same levels of protection as are afforded to members of
labor organizations under these terms and conditions.

In the event any dispute or controversy arises between the railroad and an
employee not represented by a labor organization with respect to the interpretation,
application or enforcement of any provision hereof which cannot be settled by the parties
within 30 days after the dispute arises, either party may refer the dispute to arbitration.

ARTICLE V

1. It is the intent of this appendix to provide employee protections which are
not less than the benefits established under 49 USC 11347 before February S, 1976, and
under section 565 of title 45. In so doing, changes in wording and organization from
arrangements earlier developed under those sections have been necessary to make such
benefits applicable to transactions as defined in article | of this appendix. In making
such changes, it is not the intent of this appendix to diminish such benefits. Thus, the
terms of this appendix are to be resolved in favor of this intent to provide employee
protections and benefits no less than those established under 49 USC 11347 before
February 5, 1976 and under section 565 of title 45.

2. In the event any provision of this appendix is held to be invalid or
otherwise unenforceable under applicable law, the remaining provisions of this appendix
shall not be affected.
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ATTACHMENT B
In lieu of the benefits provided for in Sections 9 and 12 of the New York Dock
conditions, employees who accept positions at Homewood will receive a $20,000 lump
sum payment (paid no later than thirty (30) days prior to the move) and may elect. at the
time of their transfer, to accept one of the relocation packages as provided below. All
transferring employees must select either relocation option (1) or (2), payments subject to

taxation:

OPTION (1) GTW Emplovees who relocate their primary residence to the

Homewood area will receive:

After fifteen (15) working days $2,000
After sixty (60) working days $2,000
After six (6) months $2,000
After one (1) year $2,000
After fifteen (15) months $2,000

To qualify for the above payments, an employee must be in active service at Homewood'
at the time such payment is due.

GTW employees who relocate their primary residence and select the benefits of this
Attachment at the time of their transfer will be entitled to an additional $10,000 upon proof
of sale, at fair market value, of their primary residence in the Troy area, and proof of
relocation to a new primary residence within a reasonable distance of Homewood. To
qualify for the benefits of this paragraph, relocation of primary residence, including both

sale and relocation, must occur within two (2) years of the date of transfer. In lien of the
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additional $10,000 payment, the employee can opt to have the carrier purchase his’her home

at the fair market value or the original purchase price, whichever is greater.

OPTION (2) GTW Employees who rent in the Homewood area:

GTW employees who elect to rent or lease in the Homewood area, will be reimbursed for
actual out-of-pocket costs of a rental accommodation, up to One Thousand Five Hundred
Dollars ($1,500) per month (“rent reimbursement™). This rent reimbursement is to be
used solely for the accommodations that are necessary in order for the employee to hold a
Dispatcher position to Homewood, Illinois and is not intended to, and cannot, be used for
any other purpose, including but not limited to enrolling children in school, paying
expenses for you'r present residence (or any other residence), or paying for any additional
costs that might incur as a result of relocating.

I. Rent reimbursement includes only the following items: monthly rent; the
cost of a basic cable plan; monthly gas (heat) bill; monthly electric bill;
and parking at your residence.

2. Rent reimbursement will be provided for only those expenses actually
incurred and only up to the amount provided for in paragraph 1. The
employee must provide proof that you incurred the expense in a format
acceptable to the Company prior to being reimbursed for any expense.
Examples of acceptable forms of proof include a signed lease agreement,

monthly utility bills issued by the service provider for gas, light, basic
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cable, and parking. The Company reserves the right to request the
employee provide a receipt for proof that the expense has been paid.

The Company has agreed to pay the taxes for the rent reimbursement to
the extent that it is considered ordinary income and subject to taxation.

All rent reimbursement and taxes paid by the Company will be reported on
the employee’s statement of earnings.

Rent reimbursement will be provided to the employee for a period of time
not to exceed four (4) years, or when one of the following events occur,
whichever is sooner: the employee ceases to incur éuch expense; the
employee violates any term of this relocation package; the employee’s
employment with the Company ends, whether voluntarily or otherwise; or
the employee voluntarily chooses to transfer to another position within the
Company.

Rent reimbursement will be offset if two or more employees rent the same

living space.
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24.

GTW TRAIN DISPATCHER SENIORITY ROSTER

Last Name

Lustig
Gebard
Facknitz
Frasure
Campbell
McAfee
Mason
Maidment
Martenis
Spring
Iacoangeli
Plumley
Maier
Willett
Evans
Seibert
White
Skelton
Wery
McDonough
Cowgar
Schott
Naylor
Pollard

* Management

ATTACHMENT C

Initials

W.D.
D.V.
E.A.
R.D.
L.P.
ML.
LW,
S.D.
LR.
M.S.
J.T.

TR

AP.
T.E.
T.D.
R.L.
LJ.
S. D.
N.D.
K.E.
KM.
JF.

M. J.

G.S.

20

Seniority

1/09/1977

04/19/1977
05/2211977
11/20/1981
12/19/1981
02/07/1987
11:30/1987
01/14/1990
06/02/1991
11/13/1991
03/06/1993
03/07/1993
10/19/1994
10/27/1994
12/03/1994
05/03/1997
06/05/1997
07/19/1997
09/06/1997
02/28/1998
03/05/1998
09/20/2000
04/23/2001
06/29/2002

*

August 31, 2009



CN

, 2009

Side Letter No.

Mr. J.W. Mason
American Train Dispatchers Association

Dear Mr. Mason:

This will confirm our understanding reached during negotiations leading to the
Implementing Agreement of this date in connection with the transfer of train dispatching
work of the GTW to Homewood, lllinois.

It was agreed that GTW employees shall be allowed five (5) days with pay for the
purpose of locating a residence in the Homewood area. Said five (5) days may be split up
for up to two (2) house-hunting trip and shall be scheduled in conjunction with the
employee’s rest days. All travel expenses associated with the house-hunting trips shall be
paid by the carrier. In lieu thereof, GTW employees may elect to receive a.one-time
lump sum payment of twenty-five hundred dollars ($2,500) to offset the costs associated
with a familiarization/house hunting trip to the Homewood area. Employees electing the
lump sum payment who do not relocate will have the twenty-five hundred dollars
($2.500) deducted from any future earnings or protective payments.

Sincerely,

C.K. Cortez
Senior Manager — Labor Relations
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Side Letter No.

Mr. J.W. Mason
American Train Dispatchers Association

Dear Mr. Mason:

This will confirm our understanding reached during negotiations leading to the
Implementing Agreement of this date in connection with the transfer of train dispatching
work of the GTW to Homewood, IHinois.

It was agreed that rates of pay in effect for GTW train dispatchers at the time of the
relocation shall be increased by ten percent (10%) in recognition of the increased cost of
living in the Homewood area. This increase shall be effective on the first day the
relocating train dispatchers work a position in the Homewood office.

Sincerely,

C.K. Cortez
Senior Manager — Labor Relations
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Side Letter No.

Mr. J. W, Mason
American Train Dispatchers Association

Dear Mr. Mason:

This will confirm our understanding reached during negotiations leading to the
[mplementing Agreement of this date in connection with the transfer of train dispatching
work of the GTW to Homewood, Illinois.

[t was agreed that the carrier shall provide employment assistance for the spouses of the
relocating train dispatchers at no cost to the employee or spouse. This shall include all
costs associated with obtaining new employment in the Homewood area, including those
costs associated with using employment agencies.

Sincerely,

C.XK. Cortez
Senior Manager — Labor Relations
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I. INTRODUCTION

On March 19, 1982, the Interstate Commercs Commission (ICC)
approved the Norfolk Southern Corporation’s application to
acquire the Norfolk and Western Railway Company (NW), the
Southern Railway Company (SR) and their affiliated and/or
subsidiary railroad enterprises. Noxrfolk Southern Corporation-~
Control-Norfolk and Western Railwav. Co, and Southern Railway,
F.D. No. 29430 (Sub-No. 1), 366 I.C.C. 173 (1982). The SR did
and does own all Central of Georgia Railrocad Company (CG) stock.
To compensate and protect employees affected by the mergar, the
ICC imposed the employea merger protection conditions set forth
in _s___x9:h__n9sE__Bn11xnz__9n::91_z:9eklxn__saass:n__nias_is;
Terminal, 360 I.C.C. 60, 84-90 (1979). affirmed, Naw _York Dock
Railway v, United States, 609 F.2d 83 (2nd Cir. 1979) ("New York
Dock Conditions") on the Norfolk Southern Corporation (NS), the
NW and the SR pursuant to the relaevant enabling statute. 49
U.S.C. §3 11343, 11347; 366 I.C.C. 173, 229-231 (1982).

Although Section 4 of the New York Dock Conditions
contemplatas adjudication by a single arbitrator, the parties
agreed to establish this tripartite Arbitration Committee to
decide this dispute.l The Arbitration Committee was formed under
Section 4 without prejudice to the Organization’s position that

this Committee lacks jurisdiction over this case.

* All sections pertinent to this case appear in Article I of the

New York Dock Conditions. Thus, the Committee will, only cite the
particular section number.

1\“ )
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The Committae received pre-hearing submissions from both
parties and it entertained extensive oral argument during the
Cctober 11, 1988 hearing. The parties elected to file post-
hearing briefs which the Neutral Member received on or befora
December 7, 1988. At the Neutral Member’s request, the parties
waived the thirty-day time 1limitation, set forth in Section

4(a)(3) of the New York Dock Conditions, for issuing this

decision.

II. BACKGROUND AND SUMMARY OF THE FACTS

The NW operates a signal repair shop at Roancke, Virginia.
SR and CG employees. perform shop signal repairs gfor their
respective railrcads at a shop located in East Point, Georgia.
While SR and CG workers perform signal repairs under a common
roof, the East Point shop is not a coordinated tac.;ility. SR
signalmen {currently four) repair SR signal devices and are
governed by the SR Schedule Signalmen’s Agreement while a G
Relay Repairman (presently one position) ;;ertom repairs on CG
signal mechanisms under the CG Signalmen’s Agreement.

on April 13, 1988, the Carriers notified the Organization of
their "...plan to coordinate the work performed by Central of
Georgia and Southern Railway signal employees in the East Point,
Georgia Signal Relay Repair Shops into the Norfolk and Western
Signal Relay Repair Shop at Roanoke, Virginia." <The Carriers
estimated that the coordination would result in the elimination

of two Signalmen positions. The Carriers will reap substantial

savings and economic efficiencies by having all NW, SR and CG .- .

signal shop repair work performed at Roanoke. Besides the
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economics of scale assocciated with the cocordination, the cCarriers
will make more productive use of the NW’s Roanoke shop which is
much newer than the East Point facility and has ample capacity to
absorb the influx of SR and CG shop signal repair work. The
parties stipulated that +the planned coordination was not
expressly stated in the Carriers’ application to the ICC in the
1982 control case.

The parties held three days of face-to-face negotiations.z
They met on May 25-26, 1988 and June 30, 1988. At the initial
conference, the Carriers proposed an Implementing Agreement which
merely affirmed that the New York Dock Conditions would apply to
employees disnissed or displaced due to the coordination. Either
shortly befora or at the June 30, 1988 meeting, the cCarriers
embellished their prior proposal by giving East Point workers an
opportunity to follow their work to Roanoke; permitting those
suployses who transferred to Roancke to retain their SR or CG
saniority; providing that the seniority dates of CG or SR workers
who go to Roanoke be dovetailed into the NW Eastern Region
Signalmen’s senliority roster; and promulgated a "prior rights"
process for filling subsequent vacancies at the coordinated
facility. Under the Carriers’ prior rights proposal, subsequent
vacancies on any Roanocka position occupied by a worker, who had

tranafarred from the SR or the CG, would be advertised across the

¢ The Organization conducted negotiations with the Carriers but
reserved the right to later raise its jurisdictional contention.:
In its April 27, 1988 letters replying to the Carriers’ April 13,
1988 notices, the Organization asserted that Section 4 of the New

York Dock Conditions was inapplicable to thae transfer of shop
signal repair work.
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NS system. Employees from the vacating incumbent’s seniority
district would hold a preferential right to the vacancy. The
process would apply to each successive vacancy but a position
would lose its "prior rightas" status if no employee from the
incumbent’s seniority district bid on and filled the vacancy.
Prior to the June 30, 1988 conference, the Organization
proffered a proposed implementing agreement which not only
incorporated the New York Dock Conditions but also contained
terms covering a plethora of other subjects. The Organization’s
proposed implementing agreement included terms which would grant
signal workers pecuniary benafits in excess of those prascribed
in the New York Dock Conditions; preserve the applicability of
SR, NW and CG scope rules to signal repair work performed at the
Roanoke Shop (presumably based on the’' property where the weork
originated) ;3 provide that CG and SR employees who move to
Roanoke would continue ta work under their present CG or SR
Schedule Agreements; prohibit the Carriers from contracting out
any work coverad by the scope of any one of the three schedule
agreements; force the parties to negotiate a contract to clarify

the implementing agreement bafore the Carriers place the

“ Nonetheless, the Organization acknowledged that CG and SR
signal repair work will be commingled with similar NW work at the
coordinated facility. (TR 66, 81, 124) Consequently, the
coordination will render it impossible to preserve these separate
scope rules. The Organization further conceded that a Section 4
arbitration panel could write an implementing agreement which
allows work to cross scope rule boundaries but the concession
should not be construed as a relinquishment of the Organization’s
right to raise (in court) its fundamental argument that the ICC’s
New York Dock Conditions cannot abrogats, change, amend or delete

any collective bargaining provision or any collective bargaininc
right. (TR 50, 90-~91}
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coordination into effect; automatically certify that all R;:anoke
signal shop workers ara affacted by the coordination and entitled
to Naw York Dock benafits;% impose certain notice requirements on
the Carriers; vest employees with benefits under other protective
arrangements 1in lieu of New York Dock entitlements; and
permanently allocate coordinated shop peositions to the NW, SR and
CG. The Organization also attached a Memorandum of Agreement to
its proposal granting signal employees the exclusive right to
perform all signal case wiring and/or fitting work although the
Organization contends that current NW, SR and CG scope rules
already cover such work. However, the Organization raised. the
signal case wiring issue for two reasons. First, two Public Law

Boards adjudged that the NW’s and SR’s purchasa of prae-wired

"signal cases did not viclate the NW and SR scope rules, {Ses

Public Law Board No. 2044, Award No. 4 (Van Wart) and Public Law
Board No. 3244, Award No. 21 (Schienman)]. Secona, the

Organization successfully tied a similar Memorandum of Agreement

% At the arbitration hearing, the Organization explained that it
did not intend to automatically certify all NW, CG and SR signal
shop workers. 1Instead, the Organization wanted assurances from
tha Carriers that, if they were detrimentally affected now or in
the futurs, Roanoke signal shop workers would have access to New
York Dock benefits and any additional benefits contained in the
implementing agreement. (TR 145-146] However, Section 2(a) of
the Organization’s proposed implementing agreement states that
all named employees ",..will be considered as adversely affected
as a result of the implementation of the provisions of this
Memorandum of Agreement...." The clear and unambiguous Section
2(a) language would establish an absolutae presumption that all
workers at Roanocke and East Point (even those who decline to
follow their work) are adversely affected by the coordination.
Nevertheless, the controversy is moot because the Organization
realizes that only employees who are actually and adversely
affected by the coordination are entitled to benefits.
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to an April 14, 1987 New York Dock implementing agreement it
negotiated (not arbitrated) with CSX Transportation, Inc.

While there is a factual conflict over whather or not the
Carriers bargained in good faith, the parties concur that they
each deemed the other’s proposed Iimplementing agreement
unacceptable. Thereafter, the Carriers invcked interest
arbitration pursuant to Section 4 of the New York Dock
Conditions. The Carriers withdrew their second proposed
implementing agreement and now ask this Committee to adopt an
implementing agreement which is substantially similar to its
original proposal. The Carriers’ third proposal would permit
East Point employees to bid on whateaver new positions the NW
established at Roanoka as a result of the coordination. (If the
coordination will result in the elimination of two positions, the
Carriers will only be creating three new positions at Roanocke.)
If SR and CG employees at East Point transfer to Roanoks, their
scqiority would be dovetailed into the appropriate NW seniority
roster. The Carriers’ third proposal does not contain the
retention of seniority and prior rights provisions found in their
gécond proposal. Arbitration under Section 4 of thae New York
Dock cConditions is not final offer arbitration and, thus, the
Carriers are free to retract proposals that they made in the quid
pro_quo spirit of negotiations. The Carriers are not estopped
from urging this Committee to adopt their third proposal as the
implementing agreement to cover this transaction. on the other
hand, the Organization petitions us to adopt its implementinc .

agreement which we described in the preceding paragraph.
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III. STATEMENT OF THE ISSUES

This case raises three major issues:

1. Does this Committea hava subject matter Jjurisdiction?
Stated differently, is the Carriers’ intended signal shop repair
work coordination a transaction within the meaning of Section
1(a) of tha New York Dock Conditions?

2. Did the carriers negotiate in good faith with the
Organization over the terms and conditions of an implementing
agreement during the minimum thirty day bargaining pericd in
accord with Section 4(a) of the New York Dock Conditions?

3. Assuming that this Committee has jurisdiction, what is
tha appropriate substantive content of an implementing agreement?
An ancillary issue is whether transferring SR and CG employees

will be governed by some or all the provisions of the SR or CG

Schedule Signalmen’s Agreements.

IV. THE POSITIONS OF THE PARTIES

A. The carriers’ Posjtion

Although the instant signal shop repair coordination was not
mentioned in the Carriers’ application in the control case, it is
the type of post-acquisition coordination which the ICC
anticipated that the Carriers nmight implement subsequent to the
ICC’s approval of the acquisition. The ICC implicitly condoned
future transactions which enhance operational efficiencies. The
Commission understood that the Carriers would " ...realize a
number of baenefits related to coordination of shop and repair
facilities...." 366 I.C.C. 173, 212. The ICC also observed that,

"It is possible that further (employee] displacement may arise as



. . [ ]
*., N v . 1 . . . . .
.

NW/SR/CG and BRS
NYD § 4 Arb.

Page 8 ‘
additional <coordinations occur.” [Brackets added for
clarification] Id. at 230. In his November 26, 1980 verified
statement, NW President Claytor informed the ICC that the
Carriers might conduct future coordinations. The Organization
quotes portions of the Carriers’ application out of context.
While the application suggested that the Carriers did not intend
to coordinate signal work at Cincinnati, oOhio, they did not
promise the ICC that they would never coordinate signal work
elsewvhere. In other railroad merger cases, the ICC has held that
its approval in the control case extends to future coordinations
which might reasonably be expected to flow from the original
transaction. CSX~-Control-cChessie and Seaboard Coast Line, F.D.
2890% (Sub-No. 22), ICC Decision issued June 25, 1988. (See
also, NW/SR v, ATDA, NYD § 4 Arb. (Harris; 5/19/87); affirmed,
-~ =No W W
Co. and Southern Railwav, F.D. 29430 (Sub-No. 20), ICC Decision
dated May 24, 1988.] In the Union Pacific merger case, the ICC
rafused to condition future transfers of work on the carriers’

attainment of the ICC’s express approval following notice and an

opportunity for hearing. Union Pacific Rallroad-cControl-Missouri

Pacific Railroad, 366 I.C.C. 462, 622 (1982). The Organization

admitted at the arbitration hearing that if the Carriers formally
asked tha ICC for authorization to coordinate the two signal
shops, the ICC would summarily grant their request.

The Carriers sincerely attempted to reach a negotiated
implementing agreement with the Organization. By providing .
signal employees on the CG and SR with prior rights, the Carriers
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thought that its second propcsal - had addressed most of the
Organization’s concerns. Contrary to the Organization’s
allegation, the Carriers did not use this Section 4 arbitration
proceeding as leverage to force the Organization to execute the
Carriers’ proposed implementing agreement. Similarly, the
Carriers did not mislead the Organization into believing that the
coordination encompassed solely relay :;epair work. The Carriers’
April 13, 1988 notice indicated that all work performed 'by the
East Point Signal Shop employees &‘tould be shifted to Roancke.
The Organization’s bad faith bargaining charge is insulting. out
of 240 coérdinations, the Carriers have had to resort to interest
arbitration in only five instances. Due to the Organization’s
intransigence, a negotiated agreement was not possible in this
particular case. The Organization broke off negotiations because
the Carriers rightly refused to consider its Memorandum of
Agreement which would bar the Carriers from purchasing prewired
signal cases.

The Organization misunderstands the essence of this
coordination. Following the movement of work from East Point to
Roanoke, there will no longer be any CG or SR signal repair work.
All signal shop repairs will be NW work. Since tha work will be
comingled, any device, regardless of whether it originated on
tha NW, SR or CG, will be repaired by an NW employee in the
signal shop. The Carriers, not the Organization, design the
parameters of the coordination and decide which property will
perform shop signal repair work. Under the controlling carrier

concept, the work is placed under the collective bargaining

Ay



NW/SR/CG and BRS Page 10
NYD § 4 Arb.

agreement in effect at tha location receiving the work. RYA v.
MP/UP, NYD § 4 Arb. (Seidenberg; 5/18/83). Section 4 compels the
parties to submit their disputes to binding interest arbitration
sc that the approved transaction can be consummated despite
restrictions in existing collective bargaining agreements or
employea rights under the Railway Labor Act. Denver and Rio

a C - ts- s

Railrcad Company, F.D. No. 3000 (s‘uh-No. 18), I.C.C. Decision
dated October 19, 1983; Maine Central Railwav Company, Georaia

W ompany,

Exemption from 49 U.S.C. 11342 and 11343, F.D. No. 30532, ICC
Decision dated August 22, 1985. This Committee is absolutely

bound to follow the ICC’s pronouncement since it derives its

authority from the Commission. United Transportation Union v,
Norfolk and Western Rajlway Company, 822 F.2d 1114 (D.C. Cir.

1987). If SR and CG signalmen carried their reapective schedule
agreements with them to Roanoke, the Carriers would have to apply
three separate pay, discipline, displacement and bidding
provisions effectively nullifying any savings generated from the
transaction. Of course, the Organization may handle the
representation. of the transferring employees as it sees fit but
it cannot inport; the SR and CG Schedule Agraements to Rcanoke.
The Carriers vehemently object to virtually every provision
in the Organization’s proposed implementing agreement. - The
Organization’s proposals concerning signal case wiring and a ban
on contracting out work are outside the ambit of negotiation and

arbitration under Section 4 of the New York Dock Conditions.
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Thesa subjects do not concern the rearrangement of shop signal
forces or the equitable selection of employees to perform the
coordinated work. If the Organization wants to bargain about
signal cases or subcontracting, it should serve a Section 6
notice under the Railway Labor Act. The Organization improperly
seeks rslocation expenses for transferring employees under
Article XII of the January 12, 1982 National Signalmen’s
Agreement in lieu of less favorable expenses reimbursements in the
New York Dock Conditions because Article XII applies solely to
intracarrier transfers. The Organization’s implementing
agreement designates each Roancke shop position as an NW, SR or
G job. Such a provision serves to incorporate SR and CG
seniority districts into the Roanoke Shop which is equivalent to
carrying forward the CG and SR Schedule Agreements. The
Organization is also half-heartedly attempting to dictate the
number of positions the.Carriers must maintain in the coordinated
facility. The Organization is again invading management’s
prerogative to determine the parameters of the transaction.
Moreover, the Organization’s proposal is unworkable since
wheneverla displacement occurs, say on tha SR, the SR employee
could bump a Roanoke Shop worker compelling him to move to a
faraway point on the SR systen. Sections 5 and 11 of the
Organization’s proposed implementing agreement are unacceptabla
because they would require the parties to reach another contract
before the Carriers could effectuate tha coordination. There is
no language in the New York Dock Conditions allowing the

brganization to postpone implementation of the coordination once
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an implementing agreement is negotiated or arbitrated. Side
Letter No. 1 and Section 6 of the Organization’s implementing
agreement would grant employees per diem relccation and real
estate benefits well bayond those specified in the New York Dock
Conditions. Finally, the Organization’s proposal raises a number
of issues which are within the exclusive province of a Section 11
arbitration committee. Section 11 insures that cui:rent enployees
are protected should this coordination affect them sometime in
the future.

While the Organization’s implementing agreement is highly
inappropriate, the Carriers’ proposal presented to this
Arbitration Committee conforms to the requirements of Section 4.
The Carriers’ implementing agreement contains an egquitable method
for filling new positions at the coordinatec.I -tacili!:y. It
specifically permits current East Point employees to bid on tha
new Roanoke positions. Since their work is being moved to
Roanoke, East Point Signalmen should have an opportunity to
follow their work. The Carriers’ prior rights provision included
in their second proposed implementing agreement is unnecessary to
achieve an equitable rearrangement of forces at the coordinated
facility.

B. The Oraanization’s Position

Inasmuch as the Carriers falled to specifically mention the
combining of SR, C€G and NW shop signal work in their ICC
application, the intended coordination is not a transaction as
defined in Section 1(a) of the New York Dock Conditions. Section
1(;) unambiguously stated that a transaction is an activity.
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", ..taken pursuant to authorizations of this Commission...."
Simply put, the ICC never approved the coordination of East Point
shop signal repair work into the NW’s Roanoke facility. Absent a
transaction, the cCarriers may not invoke the New York Dock
Conditions as a vehicle. to change existing collective bargaining
agreements. SSR v, BMWE, NYD § 4 Arb. (2umas; 8/20/83). In
their applicatiocn, the Carriers represented to the ICC that there
would be no mass relocation of workers and that employee
displacements would end about six months following the NS’s
acquisition of thae NW and SR. The ICC, in its approval,
confirmed that there would be "...no wholesale disruption of the
carriers’ work force....® 366 I.C.C. 173, 230. The Carriers
further promised the ICC that, "No change in Southern’s existing
ccumunication§ and signal facilities are planned." Id. at 204.
SR President H. H. Hall, in his November 28, 1980 verified
statement to the ICC, forecasted the complete coordination of NW
and SR sales, finance, and public affairs offices but the NW and
SR would othervwise continue to operate as separate entities. At
the time of their application, the Carriers promulgated a table
of positions to ba transferred which notably makes no allusion to
signalmen or signal repair shopsl Based on the cCarriers’
representations, the ICC logically concluded that signal work
would be unaffected by the acquisition. The CSX case relied on
by the Carriers is of dubious validity since one Commissioner
opined that the partlés could not agree to vest a Section 4
arbitrator with subject matter jurisdiction. CSX- -

and_Seaboard Coast ILine, F.D. 28905 (Sub-No. 22), ICC Decision
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issued June 25, 1988 and dissenting.opinion subsequently issued.
It is ludicrous to characterize the coordination as a transaction
arising under the 1982 control case because the Carriers served
their notice more than seven years after the ICC’s approval. It
is equally ridiculous to imply that the Carriers originally
intended to coordinate the signal shops back in 1982. Since they
admittedly had no such intention, the ICC could hardly approve of
the coordination by implication. Upcn application, the ICC
undoubtedly would authorize the signal shop coordination, but the
Carriers must still abide by the ICC’s admonition that "No change
or modification shall be made in the terms and conditions
approved in the authorized applications without the prior
approval of the Commigsion.® (Emphasis added.] 366 I.C.C. 173,
255. Since an approved transaction has not materialized,  the New
York Dock Conditions are inapplicable.

Assuming, arquendqg, that the Committee decides that the
coordination is a New York Dock transaction, exercising
jurisdiction over this dispute is premature because the Carriers’
bad faith bargaining prevented the parties from conducting
neaningful negotiations over the terms and conditions of an
inplementing agreement. The Carriers stubbornly refused to
discuss the Organization’s proposal. Inastead, they gave the
Organization an ultimatum: either capitulate and agree to the
Carriers’ proposed implementing agreement or arbhitrate. The
Organization views the New York Dock Conditions as the floor or
starting point for negotiations. If the employees wera entitled
to the minimal benefits set forth in the New York Dock Conditions
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and nothing more, there would ba no reason for the ICC to mandate
a thirty-day period for negotlations. The Organization’s
proposed implementing agreement, albeit containing some items
outside the ordinary purview of New York Dock Conditions, was
designed to provide a reasonable level of protective benefits to
tha involved employees. The proposal was not out of line with
New York Dock implementing contracts that this Organization has
negotiated on other properties. Moreover, the Organization’s
negotiators were confused as to the precise parameters of the
work to be transferred to Roancke. The Carriers hinted that they
were coordinating only signal relay repair work raising the
Organization’s legitimate suspicion that the Carriers planned to
contract out other types of shop signal repair work. It is
regrettable that the parties had to resort to arbitration because
many of the areas of disagreement could have been resolved if the
Carriers had simply been willing to consider some of the
Organization’s proposals. This Committee should order the
parties to return to the negotiating table so thay can endeavor
to reach a negotiated implementing aqreement.s

The Organization realizes that a Section 4 arbitrator may

modify or override the terms of collactive bargaining agreements

5 This statement is the Organization’s requested remedy for the
Carriers’ allegad bad faith bargaining. Presumably, the
Organization contemplates that we would retain jurisdiction over
this case and later determine the contents of an implementing
agreement if good faith negotiations do not result in a
negotiated implementing contract. The Organization did not argue
that, in the absence of good faith negotiations for the period
specified in Section 4 of the New York Dock Conditions, this
Comnittee is deprived of its original jurisdiction over the case
and that to reinstate the Section 4 process, the Carriers would
have to serve new Section 4 notices.
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to the extent necessary for the .Carriers to consummata the
transaction. 49 U.S.C. § 1134l{a). However, the exemption from
the Railway labor Act is not limitless. In this case, the
transaction can accommodate a continuation of some of the rules
in the CG and SR Schedule Agreements. Specifically, carrying
forward pay, discipline and other comparable provisions from the
SR and CG Schedula Agreements would not bar the transaction.
Preserving most of the CG and SR agreements and allowing
transferring workers to maintain their status as C6 or SR
employees in the coordinated facility would not impede the
Carriers from efficiently operating the Roanoke Shop just as CG
employees and SR workers have heen efficiently performing signal
repair work under a common roof at East Point. Although the work
at the coordinated fa;cility ‘'will bhe placed under the NW scope
rule, the implementing agreement should still provide some
reciprocal terms to exclusivaly reserve the work for the signal
craft. This Committee would be impermissibly narrowing the CG
and SR scope rules if it forever took the work away from ths
exployees on those properties. Thus, despite the commingling of
shop signal repair work, the positions at Roancke should be
allocated to employees on the NW, SR, and CG. Each position can
perform any signal repair work but SR and CG enmployees should
have a continuing - opportunity to work in the Roanoke shops
especially since the genesis of some of the work will be within
the SR or CG systems. More importantly, the Organization is
concerned that the Carriers are using this coordination as a2

subterfuge to contract out signal rep'air work. If work 1is
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currently reserved exclusively to signal workers by the scope
rule in the SR agreement, the Organization fears that placing the
work under the NW agreement will allow the Carriers to claim that
such work is no longer reserved solely to the signal craft.
Also, there is the possibility that work could be subject to the
SR scope rule but be cutside the boundary of the NW scope rule.
A Section 4 arbitration cannot be u.til.i.zed as a pretext for
interest arbitration under the Railway lLabor Act. SR v, BRS, NYD
§ 4 Arb. (Fredenberger:; 10/5/82). Suffice it to say, the ICC has
never taken tha extreme position that the New York Dock
Conditions can be used as a tool to extinguish existing
collective bargaining agreements.

Finally, the Organization’s proposed implementing agreement
incorporates terﬁs which will equiéably govern the coordinaticn.
The Carriers should be obligated to notify employees of the
possibility that they could be entitled to New York Deck
benefits. The Carriers must inform signal emplcoyees about where
and how to file claims so that the Carriers do not chill their
entitlement to New York Dock benefits. If the Carriers
correspond with an individual worker with regard to this
coordination, it should send a copy to the Organization’s General
Chairman. The Organization is not advocating that the parties
negotiate a second implementing agreement but it simply seeks an
agreed upon clarification of the implementing agreement to avoid
any future misunderstandings. Also, the Carriers must assure the
Organization that if any NW, SR or CG signal worker is affected

by this coordination, the employee will havé access to protective
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benefits provided by the implementing agreement. The Carriers,
on the other hand, are attempting to restrict their liability to
a small group of employees, that is, those workers who tranafer
from East Point to Roanoke. ILastly, the implementing agreement
should contain a prohibition against subcontracting out the
coordinated work to prevent the Carriers from using the New York
Dock Conditions as a pretext for evading the scope rules. If, as
the Carriers contend, all signal shop repair work will be
performed by employees at Roanoke, ths Carriers cannot take any

exception to a provision which will reserve the work exclusively

to the signal craft.

V. DISCUSSION

A. Jurisdiction

The threshold question is whether or not the coordination of
shop signal repair work is a transaction within the meaning of
Saction 1(a) of the New York Dock Conditions. As the parties
stipulated, neither the Carriers’ application nor the 1ICC’s
approval in the control case expraessly described the coordination
of CG and SR East Point signal repair work into the NW’s Roanocke
shop. In addition, the record does not contain any evidence
demonstrating that the cérriers held any unexpressed intent to
transfer signal shop work from East Point to Roanok‘\at ths time
the ICC approved the NS acquisition. Thus, as the Organization
stresses, this Committee is confronted with deciding whether or
not the transfer of signal work is a New York Dock transaction
when 1) the transfer was not expressly alluded ,to in the contro.

case; and 2) the Carriers lacked any original intent ¢to
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coordi_nata signal shop repair work when the ICC approved the
control case. Put differantly, tha issue becomes whether or not
the Carriers’ action, planned six yeara after the control case,
constitutes a New York Dock transaction.

Saction 1(a) defines a transaction as "...any action taken
pursuant to authorizations of this Commission on which these
provisions have been imposed." A careful reading of the literal
definition reveals that not every action need be approved by the
Commission to attain status as a New York Dock transaction. The
words "taken pursuant to" does not connote that the Carriers must

obtain tha ICC’s express approval for each and every transaction.
Rather, the definition contemplates that there must be a
rationale nexus between the Carriers’ action and the Commission’s
approval inh the original control case.

Consistent with the Section 1(a) definition, the ICC has
ruled that the Carriers need not obtain the Commission’s prior
approval to engage in an activity which was not expressly
embraced in the control case so long as it is "...the type of

action that might reasonably be expected to flow from the control

transaction.” Norfolk Southern cCorporation-Control-Norfolk and
¥Western Rajlway Co, and Southern Rajlway, F.D. No. 29430 (Sub-No.

20); ICC Decision dated May 24, 1988; (Affirming NW/SR v. ATDA,
NYD § 4 Arb. (Harris; 3/19/87). The ICC’s ruling means that sone
carrier actions are transactions because they fall within the
penumbra of the control case.

The signal shop repair work consolidation is the type of

action that the Carriers could reasonably be expec'tad to pursue
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under the auspices of the control case inasmuch as the Carriers
will accrue the same economic savings that the acquisition was
designed to achieve and the coordination will provide the public
with more efficient and affordable rail serxvice. Since the
private and public benefits of the coordination conform to the
goals of the NS acquisition, the signal shop repair coordination
is clearly premised on the Commission’s authorization. Indeed,
the Organization indirectly concedes that the coordination
naturally flows from tha control transaction because it
acknowledged that if the Carriers wera tc make application, the
ICC would quickly and routinely approve the signal shop repair
work coordination. (TR 37]

Nevertheless, the Organization argues that regardless of
wvhether the coordination reasonably flows from tha control case,
the Carriers promised the ICC that they gid not plan to
coordinate signal facilities. There is some doubt that the
Carriers made such a broad representation to the ICC. NW
Preasident Claytor, in his November 26, 1980 verified statem;nt,
declared that there might be »...further coordination of
functions over time..." aside from those coordinations detailed
in the Carriers’ operating plans presented to the ICC.
Apparently, the Carriers’ application and the 1ICC’s opinion
approving the acquisition dwelled extensively on NW-SR common
point consolidations. However, the ICC never precluded the
possibility that the cCarrier would engage in some unspecified
future coordinations involving non-contiguous points pursuant to

the original authorization. The ICC wrote: ’
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+..the applicants’ estimates of employee impact are
reasonable. What dislocations there will be appear to

be short term. It is possibla that further
displacement may arise as additional coordinations
occur. However, no wholesale disruption of the

carriers’ work force should occur and thae overall
disruption is clearly not unusual in comparison to
other rail consolidation transactions. 366 I.C.C. 173,

230.

Even though the Carriers told the Commission that they did not
intend to ccordinate signal work at Cincinnati, ohio, a common
point, the Organization did not cite any rapresentaﬁion (made by
the Carriers) that all signal employees would ba immune from any
future coordination. Tha abave quote shows that the ICC foresaw
that the Carriers might engage in future transactions that did
not involve mass employee relocations. The coordination of shop
signal raepair work at Roanoke .will only cause the abolition of
!1§e East Point positions which can hardly be characterized as a
wholesale disruption of the Carriers’ work forcs.

This Committee finds, as a matter of fact, that the
Carriers’ intended coordination of East Point signal shop repair
work into the NW’s Roancke facility constitutes a transaction
within tﬁ; meaning of Section 1(a) of the New York Dock
Conditions.

B. Implementing Agreement Negotiationg

The compulsory negotiating period, which the 1CC
incorporated intc Section 4(a) of the New York Dock Conditions,
promotes the preferred labor-management policy of encouraging the
parties to reach an agreement of their own accord without the
necessity for outside intervention. The Section 4(a) interest

arbitration provision fulfills a two-fold purpose. First,
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arbitration pravents delays in transaction implementation. A
carrier is able to obtain an implementing agreement, the
condition precedent to effectuation of the transaction, should a
labor organization refuse to negotiate in an effort to block the
transaction. Second, the arbitration requirement impels the
parties to reach a consensus to aveid the inherent risks of
handing their dispute to a third party. Therefore, we agree with
the Organization that Section 4(a) of the New York Dock
Conditions contemplates that the parties will conduct meaningful,
good faith negotiations.

Good faith bargaining is an amorphous principle. A party to
negotiations is not guilty of bad faith bargaining simply because
the parties were unable to reach an agreement. Tha duty teo
bargain in good faith is not equivalent to an obligation to reach '
an agreement. Therefore, a breakdown in. negotiations does not
raise any presumption that one party engaged in bad faith
bargaining.

The Organization initially charges that the Carriers
bargained in bad faith because thay adamantly refused to aven
discuss the Organization’s proposed implementing agreement.
Despite this allegation, the Organization admitted at the
arbitration hearing that the parties spent considerable time
reviewing the Organization’s proposal. {TR 114-115} Most
importantly, the Carriers’ second proposed implementing agreement
shows that not only did the parties extensively discuss the

Organization’s concerns about the coordination, but also the

14
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Carriers were open to compromises. Thus, there is no merit to
the Organization’s allegation that the Carrier issued the
Organization an ultimatum (sign our agreement or arbitrate).

The crux of the Organization’s bad faith bargaining charge
arises from the Carriers’ reluctance to consider subjects which
they believed were outside the ambit of negotiating a New York
Dock implementing agreement. The Organization became frustrated
because the Carriers were rsluctant to negotiate over the
Organization’s Memorandum of Agresment regarding the wiring and
fitting of signal cases. The Organization also sought monetary
benaefits in excess of those provided by the New York Dock
Conditions.

Under Section 4(a), the parties ara obligated to bargain
about the selection of forces involved in the transaction and an
equitable arrangement for the assigmment of employees based on
the surrounding circumstances of each transactipn. In addition,
the parties also bargain about how the New York Dock Conditions
will apply. Signal case wiring is not a mandatory bargaining
subject under Section 4(a). Rather, it is a permissive
bargaining subject.6 The parties are fres to bargain over
subjects beyond the purview of Section 4(a), including pecuniary
benefits above the level specified in the New York Dock
Conditions, but there is no legal obligation (at least in the New

5 While the Organization’s proposal that would effectively
prohibit the Carriers from purchasing prewired signal cases is a
parmissive subject for bargaining under Secticn 4(a) of the New

York Dock Conditions, it ias a mandatory bargaining subject under
Section 6 of tha Rajilway Labor Act.
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York Dock Conditions) for either party to bargain about a
permissive bargaining subjact.7 If the parties reach impasse on
a permissive subject, a Section 4 arbitrator is without authority
to resolve the deadlock. Since the arbitrator could not resolva
the impasse, the Organization could hold every transaction
hostage to demands wholly unrelated to the saelection and
rearrang_anent of forces. While the Organization entered into New
York Dock implementing agreements containing’ terms which
addressed permissive bargaining subjects on other railroad
properties, these were negotiated as opposed to arbitrated
implementing agreements.

Becausa of the nomenclature (the titles of the shops) in the
Carriers’ April 13, 1988 notice, the Organization incorrectly
formed i:he impression that the transaction governed only relay
repair work. The notice, however, clearly stated that all East
Point signal repair work will be coordinated into Roanoka.

Moreover, tha confusion generated by the name of tha East Point

/' The parties may agree to include in their implementing

agresment monetary benefits in excess of those in the New York
pock Conditions, but an arbitrator is bound by the lavel of
benefits set forth in the New York Dock Conditions. SR/NW v,
BRAC, N¥YD § 4 Arb. (LaRocco; 7/17/84): But see, BM/MC v, ATIDA,
NYD § 4 Arb. (Sickles; 8/6/85). Although the ICC confirms that a
Section 4 arbitrator is limited by the Commission mandated level
of protection, it has suggested that there may be benefits that
draw their essence from the New York Dock Conditions without
being specifically enumerated therein. Such benefits would be
mandatory subjects for bargaining and a Section 4 arbitrator
could include such benefits in an implementing agreement. See

Footnote 10 in the ICC’s May 24, 1988 decision Norfolk Southern
at - -

Railway, F.D. 29430 (Sub-No. 20).
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and Roanoke facilities did not hamper negotiations. The
Carriers’ three proposed implementing agreements as well as the
Organization’s proposed implementing agreement provided for the
coordination of all East Point shop signal repair work with
identical work at the Roanoke facility.

In summary, both parties exerted sincere efforts toward
reaching an agreement. It follows that this Committee has

jurisdiction to fashion an implementing agreement to govern the

coordination of shop signal repair work.

a. The Applicability of SR and CG Schedule Aqreements.

When the shop signal repair work is commingled at Roanoke,

any specific pieca of work will not be readily identifiable as
NW, SR or CG repair work even though the signal devices repaired
at the ccordinated facility will originate on either the NW or
the SR or their subsidiary railroads. As a result of the
transaction, the NW will assume rxesponsibility for accomplishing
shop signal repairs for the entire NS systenm. Although the
organization acknowledges that the work at Roanoke will be
commingled, it nonetheless urges us to carry forward some rules
in the CG and SR Schedule Agreements and allocate Roanoke
positions among the threse railroads. Howevar, complete
. integration of the <fungible signal repair work renders it
impossible for the employees who transfer from East Point to
Roanoke to import any portion of the CG 6r SR Schedule Agreements
with them. Imposing multiple schedule agreements at the Roanoke
facility would not just make the coordination unwieldy but would
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totally thwart the transaction. The Carriers persuasively argued
that they could never attain operational efficiencies if the NW
had to manage signal shop work and supervise shop workers under
multiple and sometimes conflicting collective bargaining
agreements. The ICC has unequivocally ruled' that existing
collective bargaining agreements are superseded by the necassity
to implement the approved transaction. . CSX-Control-Chessia and
Seaboard Coast Line, F.D. 28905 (Sub-No. 22); ICC Decision issued
June 25, 1988. The ICC broadly interprets the statutory clause
exempting approved transactions from other laws including the
Railway Labor Act. Id. Maine Central Rallrcad and Springfield
Terminal Railwavy Co.,, F.D. 305327 ICC Decision dated August 22,
1985; 49 U.S.C. 11341(a). In the Maine Central case, the ICC
observed, "“Such a result is essential if transactions approved By
us are not to be subjected to the risk of non-consummation as a
result of the inability of the parties to agree on new collective
bargaining agreements affecting changes in working conditions
necessary to implement thosa transactions." Maine Central, supra
at 7. The approved transaction is exempt from all legal
obstacles under the self-executing operation of Section 11341. of
the Interstate Commerce Act. PBrotherhgod of lLocomotive Enginears
v, Boston and Maine Corporation, 788 F.2d 794, 800-801 (1st Cir.
1986). '

This Committea is a quasi-judicial extension of the ICC and
thus we are bound to apply the ICC’s interpretation of tha
Interstate Commerce Act and the New York Dock Conditions. United

Transportation Union v, Norfolk and Westerxn Railway Co., 822 F.2a
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1114, 1120 (D.C. Cir. 1987). The ICC’s authoritative
announcements that existing collective bargaining agreements and
collective bargaining rights must give way to the approved
transaction dces not warrant extensive analysis. Suffice it to
say, that the Organization clings to an old line of arbitral
aunthority which the ICC overruled in Maine Central Rajilroad and
Springfield Terminal Railway Co,, F.D. 30532; ICC Decision dated
August 22, 1985 and [Denver. Rjo Grande and Westerpm Railrxoad-
Irackage Rights-Missouxi Pacific Railroad, F. D. 30000 (Sub-No.
18) ; ICC Decision issued Octcber 19, 1983.8

The controlling carrier concept provides that the collective
bargaining agreement in effect on the railrocad receiving the
work, in this case the NW, will thareafter govern the work and
workers at the coordinated facility. RYA v. MP/UP, NYD § 4 Arb.
(Seidenberg; 5/18/83). UP/MP_v. UTU, NYD § 4 Arb. (Brown; 1/85).

While the NW Schedule Signalmen’s Agreement will apply to
the work and worksrs at the NW facility to accommodats the
transaction, we need to addrsss the Organization’s allegation
that the Carriers are engaging in the transaction to circumvent

the scope rules in the CG and SR agreements. The Carriers may

¥ For example, for the proposition that a Section 4 arbitrator
may not modify, vitiate or change existing collective bargaining
agreenents, the Organization relies heavily on SR v, BRS, NYD § ¢
Arb. {Fredenberger: 10/5/82) which followed the
Ixilogy. Subsequent to the Denver, Rio Granda and
decisions, Saction 4 arbitrators have consistently held that they
have the authority to override existing collective bargaining
agreements where those agreements undermine the transaction.
. NYD § 4 Arb. (LaRocco; 7/17/84); SR/ICG v. UTU,
NYD § 4 Arb. (Harris; 5/2/88); BLE v, UP/MP, NYD § 4 Arb.
(Seidenberg; 1/17/85); UP/WP v. ATDA, NYD § 4 Arb. (Fredenberger:
5/27/84); and BRC v, CSX/C&0, NYD § 4 Arb. {LaRocco; 3/23/87) .
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not invoke the New York Dock Conditions where their sole
objectivea is to change an existing collective bargaining
agreement. It cannot construct a sham transaction to circumvent
Section 6 of the Railway Labor Act. SSR v, BMWE, NYD § 4 Arb.
(Zumas; 8/20/83). However, the Organization has not come forward
with any evidence proving that the Carriers intend to shift work
from East Point to Roanoke and then to contract out work which
they could not have farmed out to an outsider if the work
remained at Rast Point. Put differently, we do not find any
svidence that the transaction is motivated by the Carriers’
desire to circumvent onerous collective bargaining agreement
provisions. Nevertheless, we will reserve to the Organization
the right to progress a claim under Section 11 of the New York
Dock Conditions that an enployee was adversely atfacted by the
coordination because the Carriers used the coordination as a
pretext for contracting out work bslonging exclusively to the
signal craft. In other words, employees adversely affected by
this transaction will be covered by the New York Dock Conditions
even if the adverse effect (emanating from the transaction)
arises sometime after the Carriers implement the coordination.
Since such a right is already contained in tha New York Dock
Conditions, it is wunnecessary to include a separate clause
incorporating this right into the implementing agreement.

b. Other Items to be Included in the

-

At the arbitration hearing, the parties concurred that
Section 10 of the Organization’s proposed implementing agreement
shall be included in the implementing agreement. ([TR 192}
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While the Carrisrs resisted the. inclusion of Section 2(b) of
the Organization’s implementing agreement in both its pre-hearing
and post-hearing submissions, the Carriers declared, at the
arbitration hearing, that they did not have a problem with the
election of benefits componant of Section 2(b). (TR 149~150]
Therefora, the parties should adopt the last two sentences of
Section 2(b) of the Organization’s proposal with the following
modifications. The introductory phrase in the second sentence
shall be replaced with: "If an employee is entitled to benefits
under this agreement and one or more other protective
arrangements,..." In the final sentence of Section 2(b} the
words “within a reasonable period" should be substituted for
"during the period set forth in this paragraph (b)." The
implementing agreement shall not contain the first sentenca of
Section 2(b) inasmuch as the New York Dock Conditions do not
require the Carriers to ferret out employees who are potentially
entitled to New York Dock benefits. Such a provision is
unnecassarxy and does not prejudice an affected worker inasmuch as
Section 11 does not contain any fixed time deadlines for
instituting a claim for New York Dock benafits.

With regard to Section 9 of the Orxganization’s proposed
implementing agreement, the parties concur that the Carriers
should supply thosa employees who presently work at the East
Point or Roancke signal shops (as well as those workers who f£ill
new jobs established at the Roanoke shop) with a copy of the

implementing agreement within thirty days after implementation of
the transaction. (TR 191)
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The Carriers and the Organization agreed that the
implementing contract should include a provision that the
Carriers shall handle employee claims using the standard
procedure customarily followed by the Carriers in protection
matters. The Carriers shall notify the Organization if there is
a change in the identity of the designated officer who handles
protective clains under the implementing agreement. However, the
implementing agreement should not rigidly include any particular
claim form or claim procedure. ([TR 182}

During our discussion of the jurisdictional quesation, the
bargaining issue and the applicability of the SR and CG Schedule
Agreements, this Committee made it abﬁndantly clear that most of
the substantive items in the Organization’s proposed implementing
agreement are inappropriate for an arbitrated implementing
agreement. Therefore, the implementing agreement shall not
contain a prohibition against subcontracting out or any rider
pertaining to signal case wiring. 1In-.addition, we must exclude
from the implementing agreement any terminology which vlrould
operate to allow employees transferring from East Point to
Roancke to continue working under the SR or CG Schedule
Agreements. Also, this Committee lacks the authority to provide
the Organization with monetary benefits in excess of the minimum
lavel set forth in the New York Dock Conditions. Thus, the
implementing agreement shall not contain the Organization’s
proposals relating to additional per diem benafits, real estate

axpense reimbursements and other relocation expenses. Unless
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expressly stated in our Opinion, we reject the provisions of the
Organization’s proposed implementing agreement.

Since wa are applying the controlling carrier concept to
this transaction, those CG and SR employees who bid on and
transfer to Roanoke shall have their seniority dovetailed into
the appropriata regional signalmen roster on the NW.? It would
be unworkable to permit other SR and CG employeas to have tha
right to displace workers who transfer from the CG or SR to
Roanocke. Reciprocally, the employees transferring to Roancke
from the SR and CG shall not retai.nl any seniority rights on their
former carrier.

Sections 3(a) through 3(d) of the Organization’s proposed
implementing agreement manifest the Organization’s attempt to
dictate the number of positions that the Carriers must maintain
in the coordinated facility. The number of positions to be
established at the coordinated facility is the Carriers’
prerogative. However, the Organization convincingly argues that
the implementing agreement should contain an equitable
recognition that shop signal repair work flowing into the
coordinated facility will be coming from the SR and CG as well as
the NW. The prior rights provision, as drafted by the Carriers
in their second proposed implementing agreement, constitutes a

suitable rearrangement of forces for this particular transaction.

BRC v, C&0/SR, NYD § 4 Arb. (Marx; 12/5/84). Filling subsequent

Y The Organization may still have these former SR and CG
employees represented by the General Chairman on their former

property. This Committeae will not intrude into intarnal union
affairs.
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vacancies at the coordinated facility with SR or cG signal
workers (who voluntarily transfer and would have been ablae to bid
on the positions if they had remained at East Point) when the
vacating incumbent came from the SR or CG is a sufficient
acknowledgment that the coordination involves SR and CG shop
signal work. Thus, the implementing agreement shall incorporate
the Carriers’ prior rights language found in its second proposed
agreement but without the provision allowing the transferring
employees to ratain their SR or CG seniority.

It would be superflucus and redundant to require the parties
to enter into a contract overlaying their implementing agreement
prior to effactuation of the transaction. The Organization has
failed to cite any provision of the New York Dock Conditions that
compels the parties to r;egotiate a sacond contract clarifying the
terms and conditions of the implementing agreement. Should the
parties disagree over the interpretation or application of the
implementing agreement, either party may progress the dispute to
arbitration under Section 11 of the New York Dock Conditions.

Finally, this Committea notea that the Carriers darived
their five-day notice provision, contained in mi;:le I, Section
1 of their proposed agreement, from the Scheduls Agreements. which
provide for five days advance notification of job abolishments.
In its proposed implementing agreement, the Organization sought a
thirty day nctification pericd. In this case, the employees have
been aware of the impending transaction since April, 1988, and
thus thirty days additional notice is unwarranted. Howvever,

regardless of the terms of the SR and CG Schedule Agreements,
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-~ East Point workers should be afforded five working days notice of
implemantation of tha transaction. Five working days notice is
especially appropriate for shop enmployees. Thus, the word
"working™ should be inserted after "(5)" in Article I, Se;:'cion 1

of the Carriersa’ proposal.

In conclusion, the parties shall adopt the Carriers’ third
proposed implementing agreement with the additions and

modifications enunciated in ocur Opinion.

AWARD AND ORDER
This Arbitration Committee renders the following Award:

1. This Committee has jurisdiction over the subject
matter of this dispute and finds, as a matter of fact,
that the Carriers’ intended coordination of East Point
and Roancke shop signal repair work is a transaction

within the meaning of Section 1{a) of the New York Dock
Conditions.

2. The parties shall enter into an implementing
agreement consistent with the Opinion. The parties
shall adopt the Carriers’ third proposed implementing

agreement, naking the amendments and modifications as
specified herein.

3. The parties shall comply with this Award within
thirty days of the date stated below provided, this
thirty day time period shall not delay the Carriers’
implementation of the transaction upon proper notices.

DATED: February 9, 1989

e N

W. D. Pickett Mark R. MacMahon
Employees’ Member Carrier Member

John B. LaRocco
Neutral Member
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We gust take issus with the factual findings of the arbitrator, we

believe that such findings ars non-sequester and contrary to the evidence

presented at the arbitration hearing.

The arbitrator's reprobative indictment has failed to recognize the

establighed line of demarcation between his so called "quasi-judicial extension
of the 1CC* and the ICC's assuaption that it somehow has the authority to

override and/or circumvent the Railway Labor Act or prdvisions as set forth in

the New York Dock Conditions. Contrary to the arbitrator's allegation wherein

he stated that "Suffice it to say, that the Organization clings to an old line

of arbitral authority which the ICC overruled in Main Central Railrcad and

Springfield Terminal Railway Co., F.D. 30532; ICC decision dated August 22,
1985 and Denver, Rio Grande and Western Railroad-trackage Rights-Migsouri
Pacific Railroad, F.D. 30000 {Sub-No.18);

ICC decision issued October 19,
1983."

It is cbvicus that we seem to be involved in a game of one-upn-anship.
Therefore, in repudiation, one must merely look at several recent U.S. District
Court decisions wherein they have held that the ICC does not have the aexpress

authority to deviate cor allow exemptions which are- mandated by the Railway

Labor Act. As stated by U.S..District Court Judge Paul G. Ratfield in a ruling

on the Butte, Anaconda and Pacific Railway Co., Montana vs. Railway Labor

Executives Association, et al. CV-85-073-BU-PGH, dated February 2, 1989, "The

ICC has no express authority to exempt transactions Prom the requirements of
any other federal statutes".

In a decision rendered by United States District Court, Judge Block, Re:
Railway Labor Executives Association vs. Pittsburgh & Lake Erie Railroad

Company, Civil Action No. 87-1745, dated March 29, 1987:

. @ » » »
:



"This Court concludes that the mere fact that Congress has granted the ICC

broad suthority to regulate the transportation industry cannot be read to imply
that Congress intended to annul the provisions of the RLA, particularly in

l1ight of the strong Congressional policies underlying the RLA, Union Pacific

Railroad Company v. Sheehan. supra.”

There i{s no proper or rational basis for supporting the Carrier's gvert

actions to circumvent the Railway Labor Act and the separate schedule

Agreements or for the arbitrator to sanction such action. The unfounded

reasoning by the referee has done nothing more than to camouflage both the

facts and circumstances of this case. As indicated in the facts of this case,

the Carrier's spplication, and the 1CC decision under Finance Docket No. 29430
were completely void of any reference or indication that the Carrier remotely
conteaplatad the consolidation of the signal shops, a fact detailed in a

notarized statement by Carrier’s President Robert B.
Docket 29430.

Claytor, Re: Finance
®...Thers are, of course, existing plans for some cocordination

of operations, set out in detail in the operating plan, with Ffurther

coordination of functions aver time, but, apart from the necessary

consolidation of the sales functions, described in Mr. Hall's statement, at

this time we do not plan any consolidations of other departments or mass

reloccation of emplovees in implementing our plan." (Emphasis added) Nr.

Claytor's statement, along with ICC's decision in Finance docket 29430, wherein
their only reference to signal force changes indicated that "no change in
Southern's existing communications and signal facilities arse piunned.“
Therefore, these statemants clearly decree that absolutely no changes in signasl
facilties were anticipated by the Carrier or sanctioned by the ICC under

Finance Docket 29430 and as stated within the ICC order, "No_change or

-7
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modifications shall be made in the terms and ceonditions spproved in the

authorized aspplications without prior approval of the commission.”
added)

The impropriety of the referee's decision is clearly demonstrated, wherein,
he has acknowledged that,

(Emphasis

*ag the parties stipulated, neither the Carriers’
application nor the ICC's approval in the control case expressly described the

coordination of CG and SR East Point signal repair work into the NW's Roanoke

shop. In addition, the record does not contain any evidence demonstrating that

the Carriers held any unexpressed intent to transfar signal shop work from ‘Eul:
Point to Roancke at the time the ICC approved the NS acquisition. Thus, as the
Organization stresses, this Comaittee is confronted with deciding whether or
not the transfer of signal work is a New York Dock transaction when 1) the
transfer was not expressly alluded to in the control case; and 2) the Carriers
lacked any original intent to coordinate signal shop repair work when the ICC
approved the control case. Put differently, the iasue becomes whether or not

the Carriers' action, planned six yesars after the control case, conétitutea A
New York Dock transaction.™

The referee's opinion and award ia a contradiction of facts and logic, and
flies in the face of unrefutable evidence presented on the property and at the
arbitration hearing; as clearly defined in New York Dock Conditions Article I
Section 1 (9), "'transaction' means any action taken pursuant to authorizations
of this Commission to which these provisions have been isposed.”

The cbvicus fact remains, as acknowledged by all parties to this disputs,

that the Carrier lacked approval from the ICC to coordinate and consolidate its

signal shops. Therefore, this so-called transaction clearly falls under the

provisions of the Railway Labor Act under General Duties -~ Seventh: "No

carrier, its officers or agents shall change the rates of pay, rules, or
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working condieior;l or‘ its employees, as & class as embodied in aegreesents
except in the manner prescribed in such agreements or in Section 6 of the Act."
As clearly demonstrated, the Carrier's sctions, with the arbitrators blessings,
have violated not only the provisions of the New York Dock Conditions but the
once sacrosanctity of the Railway Labor Act.

The arbitration panel should have additionally dismissed this dispute on
the grounds it did not have jurisdiction; based on the fact that the Carrier

failed and refused to bargain in good faith, as mandated in New York Dock and
the Railroad Labor Act.

Ths fundamental facts in this case clearly demonstrate that the opinion
and award is palpably erroneocus.

Organization Member,

W. D. Pickett, Vice President
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ARBITRATION PRURSUAMT TO ARTICLE I. SECIION 4
CE_IEE NEX YORE DOCK CONDITIONI

In the matter of ICC Pinance Docket
No. 32%49, Decision No. 38, between

Surliagton Northern Santa Te 3
Railway Company : DRCISION
-and- :
Brotharhood of Maintenance of :
Vay Exployes t
Before

Joseph A. Sickles, Arbitrator
March 25, 1999
APPEARANCES :

For the Railway Company: Wendell Bell
General Director, Labor Reslations

For the Brotherhood: Donald ¥. Griffin
Assistant General Counsel
BACKGROUND INFORMATION
The Interstate Commerce Commission (ICC), the predecessor
agency of the Surface Transportation Board (STB), approved a marger
and consolidation of the Burlington Northern Railroad Co. (BN) and
the Atchison, Topeka and Santa Fe Railway Co. (SPF) on August 16,
1995 (ICC Pinance Docket No. 33549, Decision No. 38). The ICC
imposed the New York Dock labor protective conditions for affected

employees. The merged railway company (BNSF or the Carrier)
thereafter began consolidating the cperations of the two railrocads.
Clerical forces, mechanical forces, common yards, common road

operaticns, yardmasters, and dispatchers wers congolidated.



However, the maintenance of way operations of the BN and the SF had
remained essentially separate, except for a November 1996 agreement
integrating the regional and system gang operations.

On April 7, 1998, tha Carrier notified the Brothezhoocd of
Maintenance of Way Employes (BMWE), the bargaining representative
of the maintenance of way employees for both the BN and the SP, of
its plans to consolidate and integrate the senicrity districts from
the two lines. ENSF wantad Cto consolidate the existing 47
seniority districts over 34,000 miles of merged track into nine
districtas. The notice was sexrved under the procedures of both
Arxticle I, Section 4, of New York Dock and Article XII of the

Imposed Agreemant of Presidential Emergency Board (PEB) No. 219.%

The parties agresed in June 1998 that ths main part of the
proposed consoclidation would procesd under Article XII,? and the
consolidations at nine common points would proceed under the New

York Dock machanism.
In August 1998, the parties concurred an the rearrangenent of

seniority districts in the Houston area. However, they were unable
to conclude agresments at the other eight common-point locations:

INew York Dock provides procedures (notification,

negotiation, and binding arbitration if necessary) for protacting
the interssts of all employees affected by a government-approved
merger or consolidation. PEB 219 provides comparable procedures
for realigning seniority districts of maintenance of way and
signal employees.

‘Arbitrator Richard Mittenthal was appointed to conduct the

Article XII proceedings, and he issued his award on March 11,
1999. .



Aamarillo, Chicago, Enid, Fort Worth, Galesburg, Kansas Citcy,
. Oklahoma City, and Wichita. On August 4, 1998, the Carrier invoked

the arbitration procedures of New York Dock to resolve their

differences and achieve an implementing agreemant for consolidation
at the common points of the maintenance of way seniority districts
of the BN and SP.’ This decisicn covers only the consolidations at
the eight common points still in disputes.

By letter of August 28, 1998, the parties salected the
undersigned as a neutral referee. The parties exchanged prehearing
submissions or briefs on October 27, 1998. A hearing vas held on
November 4 and 5, 1998, at the offices o6f ths National Mediation
Board in Washington, DC. On January 1S, 1999, the BMWE submittaed
a posthearing document consisting of proposed rules of the STB and
the Pederal Railroad Administration and the BMWE's arguments

. concerning the applicability of those proposed rules to this case.
The BNSP replied to the posthearing submission on January 21, 1999,
and included a January 14, 1999, arbitration decision and

implementing agresment involving the BMNE (and other unions) and
three other railroads.

What are the  appropriate terms  for
:I.uplmnuni agreements to consolidate BMWE
seniority districta at the idantified common
points as a result of the ICC-approved marger
of the BN and the 87?7

‘The parties continued to negotiate while the arbitraticn

procedure was being implemented, but they had not settled all of
their differences beyond the Houaton location.

L :



BOSITIONS OF TNE PARTIES

With the exception of the Chicago terminal (which will he
discussed in detail belcw), the BMWE does not -dispute the Carrier's
authority to consolidate the seniority districts at the points that
are common tc the BN and SF territories by establishing seniority
zones that encompass parts of the seniority districts from both
railroads. *J- The parties have exchanged propcsals and counter-
proposale on the details of the counsolidations. The BMWB
proposals, in general, are more modest in scope than the BENSF's
proposals. BMWE states that its' proposals “are more appropriate
for the limited consolidaticn of forces required by the Carrier to
conduct operatiocns within those common points” and less disruptive
to the affected employsas. )

The proposals of the parties basically differ on the following
points:

. The gsographic boundaries of the consolidated seniority

zones

. Who can bid on jobs in the consolidated zones

. Where tha extra gangs (or mobile crews) may work in the

zones

. Employees excluded from consolidation

L Which coliactiv. bargaining agreement (s) will apply

. The propriety of consolidating seniority districts at the

Chicago terminal
In its merger application to tha ICC, the Carrier indicated it

would eliminate roughly 22 maintenance of way positions at these

4



common points. Those specific reductions do not appear to be an

issue in this proceeding. Both parties agree that the New York
Dock conditions will apply to all employees displaced or dismissed

as a result of the consolidation.

Geographic Boundaries
Amarille. The consolidated zone would include portions of BN

Seniority District #26 and SF Central Regilon Senlority District #1,
Zone 2. Both parties propose including the BN Seniorxity District
from MP 328 to MP 340.1. Both would include the SF Seniority
District from MP 3.5 to the north to MP 538.5 to the east. BNSP
would extend the southern border to MP 572.0 on the SF line; the
BMWE would end the zone at MP 558.0. BNSPF asserts that its
proposal for the southerm border is the existing section limit for
the craws that work out of the Santa Fe Amarillo Yard. BEMNE argues
that there is no operational justification for including this extra
SF trackage, which is North Texas prairie and has no significant
yards. BMWE claims this trackage is better maintained by SF
divisional crews.

Enid. The parties agree on the boundaries of this zone: SF

yard and é;ack between MP 554 and MP 533 would be transferred to BN
Seniority District #65.

Foxrt Woxth. The consclidated zone would include portions of

BN Seniority District #26 and SF Southern Region Seniority District

#1, Zone 2. The parties agree that the district would sxtend from

5



Fort Worth north to MP 371 and socuth to MP 342.2 (on the SF
territory), and west to MP 11 (on the BN territory). While the
BMWE would not include any BN track east of Fort Worth, BNSF would
include the BN track east to MP €43.5. The Carrier claims that
this east track would still have to be serviced by PFort Worth-based
personnel, because they are the nearest, or a new section crew
would have to be created to service it, which would be inefficient.
BMWE asserts that the disputed trackage, used by the former BN
under-a trackage rights arrangement, is owned by D/FW RAILTRAN, an
administrative agancy established by Fort ¥North and Dallas to
manage comruter rail service. RAILTRAN intends to expand passenger
service and increase speed on those tracks, according to BMWR; and
including employees who work om freight trackage iatoc a
freight/passenger mix creates potential safety concezns.
Galesburg. The parties agree that the consolidated zone will

encompass MP 174 to MP 185 on the S? Rastern Region Senioricy
District #1 and the BN Seniority District #3 from the current
northern, eastern, and southern boundaries to MP 171.

Kansas City. The consolidated zone would include portions of

Seniority District #62 from the Frisco territory (a railroad
previocusly merged with the BN), BN Seniority District #4, and SPF
Bastern Region Seniority District #2, Zcnes 1 and 4. Under both
proposals, the northwest boundary would be MP 7.9 on the BN
t:errir.bry.- the northeast limit would be MP 216.1 on the BN
territory; and the eastern boundary would be MP 444.3 on the SF
territory. The Frisco track and SF track run roughly parallel

6



south from Kansas City. Under BNSP's proposal, the Kansas City
zone would include the Prisco track to MP 22 and the SF track to MP
27. The BMWE zone would be much smaller, -including the Frisco
track only to MP 2 and the SPF track only to MP 8. The Carrier
plans to build a new crossover at Olathe, where the Frisco and SP
tracks practically meet at MP 22 (Frisco) and MP 27 (SF), so it
wants to include this territory in the consolidated terminal zones.
Moreover, according to BNSF, Olathe is included in the existing
section limits of the former Frisco and SF. The BMWE maintains
that its proposed consolidated zone includes all of the major and
smaller yards identified by the Carrier in its ICC merger
application.

Oklahoma City. The parties have no dispute on the boundaries

of this consolidated zone: MP 535.8 to MP 554 from PFrisco
Seniority District #64, and MP 377 to MP 391 from SP Southern
Region Seniority District #1, Zone 1.

Wichita.' The consolidated zone would transfer the Frisco

Yard at Wichita and certain trackage to the S¥ EBastern Region
Seniority District #2, Zone 2. Both proposals would limit the zone
at MP 4§83.5 on ths east. While the BMWE would end the zone on the
west at the Wichits terminal (MP 501.1), the Carrier would extend
the zone to MP 515.2, to include Valley Center. The Carrier argues

‘BMWE indicates that there is no dispute oa the boundaries
at Wichica (p. 28 of its submigsion). However, BMWR's proposal
of August 4, 1998 (BMWE Exhibit 7) differs from tha BNSF proposal
of September 10, 1998 (BMWE Exhibit 10}, and the Carrierxr's brietf
describes differences in the proposals.

7



that Valley Center is an industrial area; and although Valley
Center is currently out of service, it is possible that some work

would have to be parformed there.

Bidding Rights and Authorised Nork Areas
for Nesdguartered Employses

.. Under both proposals, headquartered or fixed-point employees
could work anywhere in their assigned zone, although EMWE adds that
employses could only be assigned to positions from their respective

seniority district rosters. Similarly, headquartered forces could
work outside of the zone in their respective seniority districts,
if permitted by their collective bargaining agreements. The BNSF
and BMWE proposals differ on how vacancies would be bulletined or
posted in the consclidated seniority districts.

In Amarillo, Fort Worth, and Oklabhoma City, both proposals

provide that the number of BN and SF employaes already
headquartered in the newly defined zone would be determined as of
April 1, 1993. The BMWE proposal states that the ratio of BN and
SP employees thus calculated would be maintained: Subsequent
vacancies wpuld be bulletined cnly to the appropriate seniority
district roster; and if there were no bidders or furloughed
employees available from that roster, the Carrier would have to
hire new employees. The BNSP proposal states that the parties
would mutually agree on the appropriate ratio of BN and SF
headquartered employees (presumably, this would be the ratio
Calculated as of April 1, 1998), and prior bidding rights would be



granted for future vacancies. In other words, if vacancies
cccurred on the former SF territory in a consolidated zone, SP
employees would have priority bidding rights; but if insufficient
SF employees bid or were on furlough, other emplcyees in the zone
woul@ bhe eligible for the positions and consolidated senioritcy
throughout the zone would govern in filling the vacancies.

In Kanias City, three seniority districts are involved: BN,

SF, and Frisco. The proposals for consolidation would work the
same way as for Amarillo, Fort Worth, and Oklahoma City, but based
on the relative percentages of the three different employee groups..

Ia Enid and Wichita, the consolidation would work somewhat

differently. In Enid, both parties agree that the SF employees
would ba transferred toc the applicable BN Seniority Distriect; in
Wichita, the former Frisco employees (BN employess working d;xdcr
the Prisco collective bargaining agreemant) would be transferred to
the applicable SF Seniority District. At both locations, employees
thus transferred would have two options: (1) to dovetail quir
seniority intoc the new district, or (2) to decline the tranafer and
bump into a position in their old seniority district (presumably
outside the congolidaced zone). An employee bumped by option (2)
would then have an opticn to (A) transfer to a position in the
consolidated zone, or (B) exercise bumping rights within his owm
territory. Bmployees transferring to a new senioricy district
would get credit for their consolidated seniority (for their
servirce on both territories) for vacation, leave, entry rates, and

other seniority-based benefits. Moreover, an employee electing to



move to the new territory and accept dovetailed seniority (option
1) would have the right to return to his original seniority
district at any timea for two years. The only difference between
the Carrier and the BMWE proposals for Enid and Wichita is that the
BMWE proposes that options must be exercised within the time
allotted to exercise senicrity rights under their collective
bargaining agreemants, while the Carrier proposes a cne-time, 60-
day option. The BMWE asserts that the Carrier's proposal is
potentially more disruptive because an affected SP employee in
Bnid, for example, wmight initially stay on the SF line, starting a
chain of bumps, and then 60 days later ..e:l.ect to move to the BN,
iniciating another series of employee moves.

Ia Galesburg, the parties have agreed that BN and SFP forces

may work on tha other's territory in the zone. However, BMWE would
limit the time employees could work on the other territory to two
days in any 30-day period, because BMNE bslieves that the Carrier's
proposal could result in the replacement of all SP forces with BN
employees. BNSPF would not put a time limit on the cross-territory

work.

Extrs Gange

As a ganeral propositicn, BNSP would allow all forces assigned
to a zone—including mobile crews—tc work anywhere within the zone.
In addition, all forces—including mobile crews—would be permitted

to work outside the zone in their seniority districts, if permitted
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by cthe applicable ccollective bargaining agreement. Positions on
the extra gangs that are expected to work exclusively within the
zone would ba allccated to the seniority rosters based on the
*applicable percantage.”® Vacancies would then be bulletined, with
prior bidding rights granted to maintain the ratio. Howevar, in
the absence of bidders with prior rights, the jobs may be assigned
from other forces within the zone. (The Carrier does not address
extra gangs that are not expected to work exclusively within the
zone.)

By contrast, the EMWE would allow extra gangs assigned to the
zone to work anywhere within the zone but not cutside the zone.
Extra gangs from outside the consolidated zone would be permitted
to work inside the zone only in their rosp.ceiv- senloricy
districts and only if permitted by their collective bargaining
agrsements. BMWE would require that vacancies on the extra gangs
be bulletined in all seniority districts in the 2zone, but
assigmments would have to maintain the set ratio of BN and SF (and,
whers appropriate, Frisce) headquartered employses determined on
April 1, 1998. The Carrier would have to hire new employees for
the gangs if there were insufficient bidq.ra or furloughed
employees from the appropriate seniority roster.

In liixlllo. the BMWE would not require that the extra gangs

maintain the set ratio of BN and SF employees. Rather, extra gangs

*Applicable percentage” is not defined in the Carrier's
proposals. BMWE understands that percentage to be the relative
numbers of all positions in the consclidated zone on April 1,
1998.
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would be bulletined in both seniority districts and assignments
would be made on the basis of relative seniority in the applicable
classification. However, the BMWE would limit the work of mobile
crews on the other railroad's territory within the zone to five
days within a 30-day period.

In Galesburg, the BMWE-proposed two-day limit in a 30-day

period for working on the other railroad's territory presumably
would apply to extra gangs assigned there.

Zxclusions

BMWE would exclude Track Inspectors and Bridge and Building
(B&B) employees from the consolidation agreements at Amarille, Port
Worth, Kansas City, and Oklahoma City. (At Kansas Cit-:y.
Bridgetenders and Water Sexvice emplcyees also would be excluded.)
B&B employees would be permitted to perform smergerncy work on the
cther railrcad's property within the zone for no more than two
days' duration. The BMIE explaina that Track Inspectors already
have assigned territories and ara governed by federal regulacions;
and B&B forces in eacl; area are already apportioned in a manner
gufficient to carry ocut the day-to-day work,

The Carrier would not exclude any employees from the
consolidation agreements.

Applicable Collactive Bargsining Agreement

In its prcpossd shell agreement of June 29, 1998 (BMWR Exhibit
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#6), the Carrier said chat for each consolidaced district, one
collective bargaining agreement {(CBA)—the dominant cne in each of
the nine zénes—would apply.‘ Under the Carrier’'s proposal, the
controlling CBA at the following five locatiaons would be

Amarillo: Santa Pe

Fort Worxth: Santa Fe

Galesburg: Burlington Northarn
Kangas City: Santa Fe

Oklahoma City: Frisco

At Enid, presumably the BN CBA would apply, as the parties have
agreed that the SF yard and track would. transfer to BN Seniority
Discrict #65. At Wichita, presumably the SF CBA would apply, as
the parties have agreed to consolidate the Frisco yard and c:at:kl
into the SF Eastern Region Seniority District #2, Zone 2. ‘

Under the BEMWB proposal, headquartered employees would
continue to work under their respective CBAs. The extra gangs
assigned exclusively within the zone would be gmmod by thes SF
CBA at Amarillo, Fort Worth, Kansas City, and Cklahoma City. Extra
gangs that work both inside and cutside the zons would be govermed
by their existing CBAs.

The BMWNE is especially concerned with the effect of assigning
a single CHA to the hesdquartered forces in Oklahoma City and Enid.
SF employe€s are coversd by a 401(k) plan with a matching
contribution from the company. Under the BNSF proposal, SP

‘The Carrier's final proposals in August and September 19958
were silent on the issue of the contrelling CBA. I assume that
BNSF maintains its position that one CBA should govern each zone.
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Oklahoma City forces would work under the Frisco CBA, and SF
. forces at Enid that elected to dovetail their seniority in order to
hold their current jcbs would work under the BN CBA. The BMWE
asserts that & 401(k) plan is a retiremsnt program, which is

absolutely protected by New York Dock. BMWE urges the arbitrator

to expressly provide that SP employees would retain all rights
under their 401(k) plan, regardless of which CBA applies.

Chicago

The Carrier is proposing a consolidation of portions of the BN
and SF seniority districts at the Chicago terminal. The BNSF
proposal would combine MP 0.86 to MP 40.2 from BN Seniority
District #1 and MP 3 to MP 10 from SF Rastern Region District #1.
The proposal follows the Carrier’'s usual provisions:

. . Based on the ratico of BN and SF employees in the
consolidated zone as of April 1, 1998, seniority roasters
would have prior bidding rights on va_cancin.

. Extra gang positions would be assigned by prior rights.

. All forces in the zone—both hsadquartered and mobile—

may work anywhers in the zone. They may alsc work
_ outside of the zone on their respective seniority
districts if permitted by their CBAs.

. The BN CBA would apply in the zone.

The BMWE notes that the Carrier apparently has withdrawn
its proposal that the SF CBA would apply in Oklahoma City.
However, the record contains no evidence that the proposal was
withdrawn, and BMWE saw fit to raise the igsue in its briet.
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BMWE objects to this proposed consolidation at the Chicago
terminal. By letter of Qctober 8, 1998, BMWE told BNSF that "the
Carrier's proposal needlessly ccmpromises the safety of our members
working in the Chicago area.” The BMWE argues that the arbitrator
is precluded from implementing the Carrier’'s proposal on safaty
grounds. ‘

The BN trackage is 40 miles long and involves both freight and
high-speed passenger service on quadruple and triple track, 60
high-speed crossovers, and 1S curves. As many as 180 trains
operate on this track daily. The _sr track proposed for
consolidation is seven miles long, a ltrli..ghc-fomrd double track,
and involves only freight movement. BEMNE argues that using SP
employees on the BN trackage at the Chicago terminal under working
conditions they are unfamiliar with would put the employees at
extreme risk.

BMWE contends that the perils inherent in this proposed
consolidation mean that the consolidation is not an “approved”
transaction. BMNE cites a -1992 arbitration award (under Article
XII of the Imposed Agreement) by John Pletcher involving the
Chicago and North Western Transportaticn Company (CNW) and the
BMWE. In that cagse, the OW had argued for ssparating commuter and

freight lines into separate territories, and FPletcher agreed,
stacting,

Safety of employees and the public is a
significant factor which cannot and had ought
not be attempted to be quantified monatarily.
Setting off the freight territories from the
suburban commter territories, where different
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skills and experience are necessary, and where
continuity of the work force is of substantial
benefit, is an operational need of sizable
magnitude.
BMWE also sites a provision of section 10101(11) of the Staggers
Rail Act of 19580 (the Rail Transportation Folicy): "It is the
policy of the United States Government . . . to encourage fair
wages and safe and suitable working conditions in the railroad
industry.’ Consequently, the BMWB argues, the STB may not approve

an unsafe transaction, and the arbitrator in a New York Dock

proceeding is a delegate of the STB. Moregver, section 11326(a) of
the Interstate Commercea Commission Termination Act' demands that
employees affected by an approved mrge;: "'will not be in a worse
position related to cheir employment” as a result of the

transaction.

A New York Dock arbitrator is “without authority to impose

safaty conditions as part of any implementing agreemsnt,” according
to the BMNE. Therefore, the BMWE maintains, the Carrier's proposed
consolidation at the Chicago terminal is not an “approved’
transaction because of the inhersnt safety problems; the arbi:t:ato:
cannot remedy the safety problems; and, therefore, the arbitrator
may not fashion an implementing agreement for the Chicago terminal.

The Carrier disputes that its proposed consolidation creatas
a safety problem. According to the Carrier, the same skills and

abilities are requizred to maintain freight track and passenger

‘The successor provision to section 11347 of the Interstace
Commerce Act.
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track. Compliance with work rules will assure the safecy of
personnel. To the extent experience contributes to safety, the
Carrier paints out that its proposal would give prior bidding
rights to experiencad EN forces for assignments on the BN track;
and SF employees who might be assigned there would bring more
relevant experience to the job than the new hiro_l that would result
if consolidation were denied.

Proposed FRA and §TB Rulas

On December 24, 1998, the Federal Railroad Administraticn
(FRA) and STB served a notice of proposed rulemaking for the
development and implementation of safety integrated plans (SIPS) by
railroads proposing to merge, consolidate,. or acquire .other
railroads. The proposed rules would require carriers. to submit a
written SIP to both the FRA and the STB befors s merger or
acquisition transaction could be approved. In the introduction to
the proposed rules, the FRA and STB note two recant safety concerns
that prompted the SIP proposal: (1) the consolidation of seniority
discricts following the merger of the Union Pacific and Southern
Pacific railroads, resulting in the retirement of experienced
personnel and. the use of forces who lacked :fain:lng on the new
ta:ritory:s_=:_op¢rqcing rules; and (2) equipmsnt failures and lack of
coordination in dispatching systems following the BN-SF merger.

The BMWE submitted a copy of these proposed federal
regulations to support its contention that the arbitrator has

jurisdiction to consider the safety implications of the Carrier's
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proposed Chicago consolidation., The BEMWE maintains that chisg joint
FRA/STB document supports the following two conclusicons:
. .The STB must consider railroad safety in all macters

before it, and a New York Dock arbitrator, acting as an

agent of the STB, must consider safety.
J The FRA specifically identified the use of roadway
workers in unfamiliar territory as a safety problem.
The Carrier responded by noting that the document serves

notice of propocsed rules, with prospective effsct at some future

point only. Tha BNSP also emphagizes that the proposed regulations
purpert to combine the expertise of the PRA—in all railroad safety
matters—and the expertise of the STB—in economic regulation and
environmental impacts. Thersfore, ths Carrier says, the FRA—not
the STE—~has primary raspeansibility for railroad safety. The BNSF
concludes that the BMWE's argument is a Catch-23:. It urges that a
New York Dock arbitrator must consider safety and, at the same

time, is precluded from ioposing -safety conditions in an
implementing agreement.

During: -Morld War I, the railroads in this country were
nationalized.:- After the war, the Transportation- Act of 1920
returned the railroads to private ownership, and the federal
government adopted a policy of encouraging consolidationa and
mergers of the railrcads. As a matter of policy, the ICC in 1938
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began requiring certain protections for railroad employees who wers
affected by the consolidations and mergers. The Transportation Act
of 1940 reiterated the federal policy of encouraging voluntary
mergers and consclidations of railroada, providad such transactions
sexrved tha public interest, and legally mandated labor protsccive
conditions that the ICC had been imposing as policy.

Over the next 40 years, the types and levels of labor
protecticns the ICC ordered when approving transactions evolved.
In 1979, the ICC issued a set of labor protective conditions in its
New York Dock decigion. This set of conditions becams the standard

for the minimum protections that would be required. The New York

Dock conditions imposed both financial bensfits and procedural

requirements to protact aZfected employees.
Article I, section 2 of tha New York Dock conditicns spawned

a lot of litigation. That section pmidu'

The rates of pay, rules, working conditions
and all collective bargaining and other
rights, privileges and bemefits (including
continuation of pension rights and benefits)
of the railroad's employees under applicable
laws and/or existing collective bargaining
agreemants or otherwise shall be preserved
unless changed by futurs collective bargaining
agreemsnts or applicable statutes.

This sectfSi seemed to contradict the provisions of Article I,
section 4. o8 New York Dock, which clearly contemplated that changes

would oeccur, required the railroad to notify employses and their
representatives in advance of an anticipated transaction, mandated

that the railroad and employees negotiate those changes, and

-»
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required arbitration if the parties failed to reach agreement on
those changes. In fact, arbitrators had been imposing changes such
as transferxs of employees and work and minor t_x_:oditicacions of .xrules
and working conditions regularly over the past 40 years.

To resolve this appazrent contradiction, the ICC explained in

its Carmen I decision’ (1988) that a carrier is permitted o

override CBA provisions that would impeds the full implementation
of an ICC-approved transaction, upon compliance with the imposed
labor protections. In Carmen II (1990), the ICC further explained

that CBAe should be preserved, but that limited modifications to
CBAs could be made if necessary to complete an apprcoved merger or

consolidation. Carmen II said that the bargaining rights of

employess must be balanced by ths business needs of railroads. In
Carmen IXI (1998}, the STB clarified once again the authority and

limitacions of a New York Dock arbitrator to modify CBA provisions.
Carmen III specified ths following limitations on arbitrators'
autherity to modify CaAs:
Approved tramsactiom. There must be an approved transaction.

If the principal transaction (generally a consclidation or
acquisition of control) is approved directly by the ICC or STB, the

subsequent. transactions that occur as a direct result (e.g.,

The series of Carmen decisions are ICC and STB decisions
resulting from the CSX Corp.~Control—Chessie and Seaboard Coast
Line Industries, Inc. consclidation and the subsequent appeals

for review of arbitral dscisions involving the Brotherhood of
Railway Cazmen.

-
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consolidation of facilities and transfer of work assignments) and
that are necessary to fulfill the purpose of the principal
transaction are also approved.

Necessity. Arbitrators may override CBA provisions only when

necessary--not merely convenient—to effect an approved transaction
and realize a transportation benefit such as enhanced efficiency or
greater safety. ‘“Arbitrators should not require the carrier to
bear a heavy burden' to justify operational changes to enhance
efficiency, but arbitrators also should not assume that all labor
arrangemsnts should be modified. _
Rights, privileges, and bensfits. Benefits such as group life

insurance, hospitalization and medical care, free transportatian,
sick leave, disability and retiremsnt programs, workers'’
compensation, and unemployment compeansation may not be altered by
arbitracors. Thase are the ‘r:l.gh:l._ privilages, and benafits’
raferred to in Article I, section 2 of the New York Dcck

conditions, and they are protected absolutely. Other employee
interests (e.g., ecocpe rules, seniority provisions, union
representation arrangeaments, rates of pay, work rules, and working
conditions} may be ali:ozod by an arbitrator if a two-part test of
necessicty is met:

1. .1" there a nexus between thes changes sought and an
approved transaction?

2. Is modification of the CBA necessary to achieve a

transportation benefit to the public from the transaction?
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If the answer toc both question is yes, modifications to the

CBA involving other than section-2-protected benefits are deemed

necessary and permitted.

Approved Transsctioan

frhe merger of the BN and the SF was approved by the ICC in
1995. The consolidations of seniority districts at the eight
common points clearly flow as a direct result of the approved
prineipal transaction. With the exception of Chicago, the parties
agree that thege consclidations are also approved transactions.

The BMWE maintains that the proposed transaction at Chicago is
not an ‘approved’ transaction because it compromises the safety _o!
its members. The proposed FRA-STB rules, which would require that
a railroad adopt a safety integrated plan (SIP) before a merger
application could be approved, supports its contention, the EBMWE
Claims.

The SIP proposal is Jjust that—a proposal. If and when
adopted, it will have prospective effect only. While these
proposed rules demonstrate the government's concern with railroad
safaty, they have no timely applicabilicy to the issues bafore ws.
Moreover, gn proposal places responsibility for considering safety
igsues onith. federal government, and most especially the FRA.
There is no suggestion that a New York Dock arbitrator has the

expertise to decide safety issues. The BMNE even asserts that a

New York Dock arbitrator is precluded from imposing safety
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conditions.

According to Carmen III, the only criteria for finding that a

subsequent transaction is approved is that it occurs as a direct
result of an approved principal transaction and it is necessary to
fulfill the purpose of the principal transaction. Those criteria
are met in the proposed Chicago consolidation, as they are at the

other seven common points.!?

Neceasity

Whether the proposed CBA modifications are necessary to effect
the approved transactions will be addressed individually for each

of the common points.

Rights, Privileges, and Benefits

The SP employees are coversd by a 401(k) plan, wvhich is a
retirement incomes program. The BEMWE corractly points out that the
401 (k) plan is a benefit that is absolutely protected by Articla i,
section 2 of tho New forl; Dock conditions. As a result, the SF

employees will maintain all rights to their 401(k} plan, whatever
other CBA modifications may be made, unless and until the parties
agree to change the plan through RLA section 6 bargaining.

The other changes socught by the Carrier represent CBA

I note, for the record, that I am not persuaded that the
proposed Chicago transaction is unsafe. The Carrier correctly
points out that occasionally using SP employees on the unfamiliar
BN tracks would presant a smaller safety risk than hiring
inexperienced, new employees to work the BN track.
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modificacions that may be changed by an arbitrator if they meet the

two-part test of nacessity.

Individual Pxopasals
Geograplhic Boundaries

In every case where the parties have not agreed on the
boundaries of tha consolidated seniority zones, the BNSP proposal
is for a larger territory than the BMNWE propoui. The reason for
consolidaring seniority discricts is to promote efficiency and
productivity, which is one c¢f the underiying purposas of the
federal policy advocating railroad mergers. It follows logically
that a larger zone that consolidatss two (or more) groups of
enployees working separately but in reasonably close proximity
would be more efficient than a smaller one, absant some
extraordinary factors. As a general rtule, the larger consolidated
zone will achieve a greater public transportation benefit by
allowing the Carrier to cperate even more efficiently.

Amarillo. The EMNE has presented no argument to contradict

the assumpticon that the larger zone would be mora efficient.
Therefore, the parties shall adopt the Carrier’'s proposed zone.
Chicage. The BMWE has offered nc counterproposal to the
BNSF's pruposed consolidation, relying solely on its argument that
any consolidation in Chicago should not be condoned. Since I have

dismissed the BMNE's objection to the Chicago consolidation, the
Carrier's proposed boundaries shall be adopted by the parties.
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Enid. The parties have agreed to transfer the SF yard and

track between MP 554 and MP 533 to the BN Seniority District #sS.
It is so ordered.

Fort Worth. The BMWE asserts that including the BN -ffack east

of Forth Worth to MP 643.9 presents safety issues becausa of the
pressnce of pagsenger trains. I am not persuaded by this
assertion, for the same reasons discussed abbve relative to the
Chicago consclidation. Therefore, the parties shall adopt the
Carrier's proposed zone.

Galesburg. The parties have agreed that the consolidated zone

will encompass MP 174 to MP 185 from thi SP district, and the BN
Seniority District #3 from the current? northern, outo:;rn. and
southarn boundaries to MP 171. It is so obdezed.

Kansas City. The disputed ai:u is the parallel Prisco and SP

tracks scuth of Kansas City. The Carrier presents a logical reason
for its proposal: the inclusion of a new crossover at Olathe that
it plans to build that will allow trains to bypass the Argentine .
Yard if desired. The EMWE says only that its smaller proposed zone
includes all of the yards identified by the Carrier in its merger
application. On its face, the Carrier’'s proposal makes more sense
and should provide the greater transportation benefit. Therefore,
the paz-t.i.c'im shall adopt the Carrier's proposed zone.

Oklahoma City. The parties have agreed on the boundaries of

this consclidated zone: MP $3%5.8 to MP 554 from the l’ri.léo track
and MP 377 to MP 391 £rom the SF track. It is so ordered.
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Wichita. The Carrier's proposal would include Valley Center

at MP 515.2 on the Frisco line. The BMWE has cffered no specific
objection to this proposal, so I must ass.uu that the Carrier's
proposal will be efficient and should be adopted. Therefore, the
parties shall adopt the Carrier's proposed zone.

8idding Rights

Both parties begin by determining the percentage of existing
headquartered positions for each CBA seniority roster as of April
1, 1998, in each consolidated zone where applicable.!' From.cthat
point, the proposals diverge. The EMWE would maintain the ratios
indefinitely: Subsequent vacancies would have to be filled fiom
the appropriats rosters in the appropriate percentages (and new
enployees hired if there are insu!ticicnt\biddetl) . The BNSF would
grant prior bidding rights based on the calculated ratio; however,
if unable to f£ill positions from the appropriate roster, the
Cazrier would have the right to assign personnel from the other
roster(s).

The Carrier's proposal is significantly mcre efficientc and
appropriate. The Carrier lhduld have the flexibility to assign
available employses, especially furloughed emplcyees, from the
other roster(s). This flexibility should allow the Carrier to

“'"This procedurs would not apply in Enid or Wichita, where
all employees would transfer to a single seniority disgtrice. It
is not clear if it would apply in Galesburg, where the partiaes
have simply agreed that-BN and SF forces could work on each
other's territories.
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maintain its operations more efficiently, and potentially could
save the Carrier cthe cost of benefits for furloughed employees. By
granting prior bidding rights, the Carrier's proposal prevents
displacement of incumbent employees and minimizes the impact on CBA
proviasions. Thersfore, the parties shall adopt the Carrier's
proposal granting prior bidding rights in Amarillo, Chicago, Fort
Worth, Kansas Cicy, Cklahoma City, and, if appropriate, Galesburg.

Bumping Rights
In Enid and Wichita, all positions in the consolidated zone

would transfer to a single seniority district. The parties have
agreed conceptually to a process allowing employees to choose to
(1) accept the transfer {(and dovetail their seniority in the new
seniority roster), or (2) remain in their curzent seniority
district by exercising seniority rights and bumping into another
position in their seniority district that is outside the
consolidated zone. The Carrier would give atfected employees a
one-time option and 60 days in wh:i'.::h to cx.crciu' that optidn. The
BMWE would invoke the existing CBA provisions to limit the time
employees would have to make the choice.

The Carrier has presented no persuasive argument for
disturbing the existing CBA time limits in this matter. If the
current contracts would potentially allow multiple choices by each
affected employee, however, the resulting chaos would hamper
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efficient operations. - Therefore, the implementing agreements at
these two locations shall provide a one-time right for employees
directly affected by the consolidaticn to bump back into stheir
former seniority district, and they shall have the time period
specified in their current CBA to make that choice. Likewise, any
amployee bumped as a result of an employse resturning te his former
seniority district shall have a one-time right to transfer to the
consclidated zone or exercise his bumping rights, subject to the
time limits in his CBA. |

Authorized Work Aress for Headguartersd Employees

In general, both parties agree that headquartered smployees
could work anywhers in their auigned_z_?no. and they could also
work on their respective seniority districta Outliﬂ-l the zone it
permitted by their CBAs. However, in Galesburg, the BMWE would

limit the amount of time an SF employee could “cross over” to work
on the BN territory or a Bll ouployeg could “cross over® to work on
the SF territory to tvo days in any 30-day p.r:l.od The BMWE would
further require that the section ganga assigned to the terrzitory be
working at the same time that the crossover work is authorized.
The BMWE explains that the reason for the time limit in
Galesburg is its fear that the BNSF could manipulate tha
assigrments to replace all SF forces with BN employees because tha

“The CBAs involved are not included in the record, so I do
not know the time limits involved or if they would permit
employses to make multiple choices regarding bumping.
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SF operations in the area are considerably less chan the BN.
Inherent in any consolidacion is the possibility—perhaps even
likelihocod—that some employees will be dismissed as operations are
made more efficient. If the Carrier finds it can maintain the
limited SF tracks in the zone with .its existing BN employees in the
ione, that would further the purposes of consolidation and the gain
of a public transportation bensfit. And tha employees dismissed as
a result of that consolidation would be entitled to the New York

Dock tinancial benefits. The intention of the labor protective
conditions of New York Dock and its predecessors is to provide

compensation to affected enployees, ant to guarantee jobs to them.
Therefors, the Carrier's Galesburg proposal with no

restrictions on tha amount of crossover work shall be adopted.

Extra Gangs

There are two major ar.eu of disagreement between the parties
with-respect td: extra gangs: whers they could work and how the
positions would be filled.

Under both proposals, extra gangs could work anywhere in their
assigned zones. (In Amarillo and Galesburg, discussed below, BMWE
would limic the amount of time the extra gangs could work on the
other railroad's property.) However, while the BNSF would permit
extra gangs to travel outside the zone to work on thelr seniority
district, if allowed by the CBA, the BMWE would prohibit extra

gangs from working ocutside their assigned zone. Once again, the
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efficiency inherent in Ehe Carrier's proposal must be encouraged.
Moreover, the Carrier's proposal seems to Creatae less disturbance
to existing contract provisions. To the extent the employees' CBAs
allow work outside of the zone, that must be permitted in che
implementing agreements. Likewise, extra gangs assigned outside
the zone must be allowed to work on their seniority districts
inside the zone, if permitted by ctheir CBAs. The Carrier’'s
proposal on this issue shall be adopted.

In Amarillo and Galesburg, the BMWE's limitations on work by

mobile crews on the other railroad's territory within the zone are
not justified. As I understand the BMWE's proposal, mocbile crews
in Amarillc would be restricted toc working on the other railroad's
territory within the zone to a mimnn of five days within a 30-day
period; and in Galesburg, all employees—including extra gangs—would
be limited to working two days within a 30-day periocd on the other
territory. PFor the reascns discussed above on tho BEMWE's proposed
restriction cn Crosgover work Eor headquarurod Galesburg
empl..o'y‘:’:;, the BMWE's progosals in Amarillo and Galesburg must )
acceds to the Carrier’'s need to promote efficiency and
productivity.

As fo¥ filling vacant positions on the extra gangs, the
partiss’ prdposals mirror their proposals for headquartered forces.
They would compute a ratio of employes groups in each zone as of
April 1, 1998. The BMWE would require the Carrier to maintain that
ratio indefinitely; the BNSPF would attempt to maintain that ratio
by granting prior bidding rights, but would be able to fill
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vacancies from other employee groups when necessary. The Carrier's
proposal shall be adopted in Amarillo, Chicago, Galesburg, Fort
Worth, Kansas City, and Oklahoma City, for the reasons explained
above under general bidding rights.

Zxclusions

The BMWE has presented no persuasive arguments for excluding
certain employees from the consolidation agreements or for limiting
the amount of time B&E forces could perform “emargency work”™ on
another railroad's preperty within the zone. The BMWE has made
assertions that allegedly distinguish Track Inspectors, B&.l
employees, Bridgetenders, and Water Service employees from other
BMWEB forces, but the distinctions have no bearing on consolidationm.
Track Inspectors, for exampla, would still be governed by the same
federal ugulaﬁionu after consolidation. The argumants that favor
consolidation for other BMWE personnel apply equally to the groups
the BMWE would exclude. The arguments against time limits on
éi-o-_sqver work apply equally l:o- B&B Eorces. .'.me-:.to:::?l:-iﬁl';.
proposed exclusions shall pot be part of the inplementing
agreements.

Applicable Collective Bargaining Agxreement

Under the standards established in Carmen III, an arbitrator

‘In Enid and Wichita, all employees would transfer to a
single seniority district, so the bidding rights of extra gangs
assigned to the zone should not be an issue.
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may modify CBA provisions only when necessary to achieve a

. transportation benefit. The Carrier has failed to demonstrate how
it 1is necessary cthat all headquartered employees in ctche
consolidated zones must work under a single CBA. That proposal
falls squarely under the category of ‘“convenient, but not
:n.ecessazy.' Therefore, the BMWE's proposal that all headquartered
'en'ployee- in Amarillo, Chicago, Fort Worth, Galesburg, Kansas City,
and Oklahoma City would continue to work under their respective
CBAs shall be adopted. BEmployees at Enid shall work under the BN
CBA, and employses at Wichita shall work under the SF CBA.

This arrangement has the added advantage of assuring the
rights of all S¥Y headquartared employees to continue participation

- in their 401(k) plan.
, As for the extra gangs, the parties Wntly agres that a

. single CBA must apply to ths gangs assigned axclusively within each
zone. 'rnerlc is agreement that the SF CBA would control in
Amarillo, Fort Worth, and Kansas City; it is so ordered. The BMWE

pr - - L amri
rmn-_. -—Galesburg proposal. is silent about the controlling ‘CBA; therefore;"

if there are any extra gangs in Galesburg, they shall be governed
by the BN CBA, as proposed by the Carrier. The BN CBA shall alsc
govern the extra gangs in Chicago. 1In Oklahoma City, the Frisco
CBA shall apply, because (according to tha Carrier), that is the
dominant CBA in the consolidated zone. Extra gangs at BEnid shall
work under the BN CBA, and extra gangs at Wichita shall work under
the SF CHA.

Note that any SF employees assigned to work on extra gangs

° :



under a CBA other than the SF CBA must, nonetheless, be allowed to

continue under the SF 401(k) plan.
Thexe is certain confusion in my regords as to possible

agresments by the parties concerning MP limitations. Nothing
herein should be construed as an attempt tO alter any of the

agreements previously reached by the parties.

The parties shall adaz: implementing
agreements at the common points of Amarillo,
Chicago, Bnid, Port Worth, Galesburg, Kansas
City, Oklahoma City, and Wichita as described
above. If the parties have not exscuted
agraements for all locatiocns within 60 days
atter the effective date of thisg decision,
they may contact this arbitrator, and I will
write an implementing agreemant for any
location for which an agresment has not yet
bean exscuted.

Signed this 25th day of March 1999 in Bethesda, Maryland.

Arbitratar
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IN THE MATTER OF ARBITRATION

Paxties to Dispute

Rio Grande Industries, Inc., SPTC Holding
Inc. and the Denver & Rio Grande Western
Railroad Company - Southern Pacific Trans-

portation Company

vs

Brotherhooed of Locomotive Engineers -

ATDD Division

)

)

)

) New York Dogk

) Article I (4)

) ICC Fin. Docket
) 32000

)
)

Before

Edward L. Suntrup, Arbitrator

ARpearances

Eer the Company

Wayne M. Bolio
William E. Loomis
Ray M. Winkenbach
Bruce Feld

Por the Unien
Michael S. Wolly
Dean Bennett

Richard W. Ford
David W. Volz

Background

On Decsmbar 1,

Assistant General Counsel, SP

Dir. of Labor Relations, SP

Sen. Manager of Labor Relations, SP
Sen. Manager of Labor Relations, SP

- Zwerdling, Paul, Leibig, Kahn, Thompson
& Driesen, Counsel for BLE-ATDD

- Vice President, BLE-=-ATDD

- General Chairman, BLE-ATDD, SP-W

- General Chairman, BLE=-ATDD, SP-E

1993 the company issued a Notice in accordance

with Section I (4.)(a) of the Nevw York Dock Protective Conditions.

That Notice read as follovs.

This will constitute the required 90-day written notice
served pursuant to New York Dock conditions, Section I
(4) (a) as imposed by the ICC Finance Docket 32000, of the
intent of Southern Pacific Transportation Company
(Western and Eastern Lines), Denver Ric Grande and
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Western Rajilroad Company and St. Louis Southwestern
Railway Company to consolidate train dispatching
functions in Denver, Colorado. The purpose and effect of
the transaction is to coordinate all dispatching
functions in a single location to provide, in conjunction
with the Transportation Services <Center and the
consolidated Customer Services Department, integrated and
efficient train dispatching functions for the Carrier's
rail lines. This work will then be performed in Denver,
Colorade under the Agreenent between the D&RGW and the
Dispatchers' Steering Committee, and the rules and terms
and conditions of employment applicable in Denver on the
D&RGW.

It is anticipated the dispatcher positions in Roseville
and Houston will be consolidated in Denver as result of
this transaction, and that enployees will be transferred
to Denver. Effective upon completion of the transaction,
it is anticipated that all dispatcher positions in
Houston and Roseaville will be eliminated. Should an
employee be adversely affected as a result of this
transaction, the conditions for the protection of
employees enunciated in -

H , designated
as New York Dock conditions, will be applicable.

Therefore, this 390-day written notice is hereby given
pursuant to ICC Finance Docket 32000, New York Dock
conditions, Section 4(a), which provides ‘such railroad
contemplating a transaction which is subject to these
conditions and may cause the dismissal, displacament of
any employee, or rearrangement of forces, shall give at
least ninety (90) days written notice of such intended
transaction' for the benefit of the employees who may be
affected.

That Notice was issued- in. accordance with provisions of New York

Dock Conditions which are cited here for the record, in pertinent

part.
Article I (¢.) Notice and Agreement or Decision

(a) Each railrcad contemplating a transaction which
is subject to these conditions and may causa the
dismissal or displacement of any employees, or
rearrangsment of forces, shall give at least ninety (90)
days' written notice of such intsnded transaction by
posting a notice on bulletin boards convenient to the
interestesd employeas of the railroad and by sending
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registered mail notice to the representatives of such
interested employees. Such notice shall contain a full
and adequate statement of the proposed changes to be
atfected by such transaction, including an estimate of
the number of employees of each class affected by the
intended changes. Prior to consummation the parties shall
negotiate in the following manner.

wWithin five (5) days from the date of receipt of
notice at the regquest of either the railroad or
representatives of such interested employees, a place
shall be selected to hold negotiations for the purpose of
reaching agreement with respect to application of the
terms and conditions of this appendix, and these
negotiations shall commence immediately thereafter and
continue for at least thirty (30) days. Each transaction
which may result in a dismissal or displacement of
enployees or resarrangement of forces, shall provide for
the selection of forces from all employees involved on a
basis accepted as appropriate for application in the
particular case and any assignment of employees nade
necessary by the transaction shall be made on the basis
of an agreement or decision under this section 4. If at
the end of thirty (30) days there is a failure to agrese,
either party to the dispute may submit it for adjustment
in accordance with the following procedures:

(1) Within five (S) days from the resquest for
arbitration the parties shall select a neutral
referee and in the event they are unable to
agree within said five (5) days upon the
sslection of said referee then the National
Mediation Board shall immediately appoint a
refaree.

(2) No later than twenty (20) days after a
referee has been designated hearing on the
dispute shall ctmmence.

(3) The decision of the referes shall be
final, binding and conclusive and shall be
rendered within thirty (30) days fora the
commencement of the hearing of the disputes.

(b) Ne change in operations, services, facilities,
or equipment shall occur until after an agrsement 18
reached or the decision of a referse has been rendered.

On December 3, 1993 company's management alsoc met with the
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President, one of the Vice Presidents, and other officials of the
BLE-ATDD. In that meeting company's management verbally notified
those officials of the intended consolidation of dispatcher vork to
Denver. One of the company's Labor Relations' Directors also wrote,
on that date, to the BLE-ATDD's General Chairmen located in Texas
and California, in accordance with provisions of Article 1 (4) of
New York Dock as cited above, that the Roseville and Houston
dispatching facilities would be shut down and the work transferred
to Denver.! On December 4, 1993 the company posted an Employees
Bul;ctin explaining, among other thinql,lthat "...it is anticipated
that these relocations (related to the transaction) would take
place during the summer of 1994."
Negotistion Impasse & Arbitration optien

The parties conducted negotiations in accordance with the
provisions of Article 1 (4.) of New York Dock and were unable to
arrive at an implementing agreement within the time-lines stated
therein. Accordingly, they opted for arbitration. The instant
arbitrator was chosean by the parties to hold a hearing, gather
evidence, and issue an Avard. The date of the hearing was sat for
March 25, 1994. Locale which was acceptable to all parties
concerned wvas the premises of the company's offices located in San
Francisco, California.
Pre-Hearing Arbitral Rulings

Prior to the arbitration hearing, counsel for the union

l1one of these Chairmen had, in fact, been at the December 3,
1993 meeting with company's management when the proposed
coordination was orally discussed.
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requested that the arbitrator rule on a number of issues in order
that the union could "...prepare for the upcoming arbitration...".
After tyo arbitrator requested clarification, by counsel, of the
issues at bar, and after permitting the company to also present its
point of view on this request to produce, the arbitrator ruled on
the matters in question on March 12, 19954.

The arbitrator rejected the union's regquest that the company
produce economic facts which may have served as basis for the
company's having undertaken the consolidation in the first places.
The rationale for this ruling wvas that Article 1 (4.) of New York
Dock doces not provide an arbitrator with the authority to second-
guess management's decisions with respect to coordinations and
transactions. Since such was so, there was no need to ;ntroducc
economic facts of the type requested, into the record.

The union also raised the issue of the pertinent union
contract which would cover tha dispatchers at Denver, Colorado
after the coordination and asked the arbitrator to rule on this
matter. The union raised this issus for the obvious reason that it
had been addressed by the company's original Decsmber 3, 1993
Section I (4.) Coordination Notice to the BLE-ATDD, and elaborated
on by ths company on that same date when it sent out a concurrent

memo to all pertinent employees working in the Roseville,
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California and Houston, Texas train dispatching centers.? Although

the arbitrator had no information on this at the time of the pre~
hearing rulings, both sides had also included labor agrsezment
coverage as a tentative provision in their inplincnting agreenment
propcesals and counter-proposals to each other during negotiations
prior to going to arbitration.? The arbitrator issued a
preliminary ruling on this matter prior to the hearing. In that
ruling he stated that it was his view that he had no authority
under Article 1 (4.) to resolve the issue of whigch collective
bargaining agreement would be the proper one dispatchers at the
Denver consolidated dispatching center. During and after _the
hearing the BLE-ATDD requested that the arbitrator reconsider this
ruling. In view of the importance of this issue it will be
addressed again in this Award by the arbitrator, not only in the
light of the pertinence, if any, of a subsequent NMB ruling on
representation of dispatchers on the SPL, but also because the
arbitrator now has a full record before him which was not the case
when the pre-hearing ruling wvas made.

The arbitrator then lssued preliminary rulings on other pre-

iunion Ex. H, @ p. 2. The company was very explicit on this
issue in that memo. The language it used is cited here for the
record.

"Upon transfer to Denver, saployees (i.s.
Dispatchers) will no longer be representad by the ATDA
union but will be represented by the Dispatchers Steering
Committee which won an election conducted by the (NMB)
replacing ATDA on 8/20/85...". (In July of 1993 the ATDA
merged with the BLE & is referred to here in the record
more corrsctly as BLE=-ATDD).

3see Union Ex. I & J; Carrier Post-Hearing Exs. S, 7 seq.
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hearing matters raised by the parties with respect, for a1l
practical purposes, to the arbitrability of issues subject to thig
forum under York Dock Conditions @ Article I (4.). Given
information available at that time, howaver, the arbitrator added
the proviso that he could not "...properly rule on these matters in
toto until the arbitration hearing itself..." had been held and he
had a full record before him.

The Jurisdictional Issue’

At the hearing, which took place as scheduled, counsel for the
BLE-ATDD raised a threshold issue which neither the arbitrator nor
the company had been apprised of prior to that time. That issue
dealt with whether an arbitration hearing on an implementing
agreenment at Denver for the dispatchers should proceed under
provisions of New York Dock @ Article I (4.) or whether, since a
March 21, 1994 ruling by the NMB,S protections for dispatchers at
Denver might not more properly be negotiated under the June, 1966
Agreenent. The latter had originally been negotiated between the
old ATDA, and the SPT and the D&RGW, respectively, when the latter

‘The jurisdictional question here deals with the proper
provisions under which this arbitration forum should proceed. Such,
of course, cannot be confusad with the jurisdictional issue of
which collective bargaining contract should properly cover the
Denver Dispatchcrs after the coordination.

SThat NMB ruling is discussed in the separate Award on the
jurisdiction question raised by the BLE-ATDD and details related
thereto need not be reiterated here. That ruling will be addressed
later in this Awvard, however, when the arbitrator deals with labor
contract(s) covering the Denver dispatchers after the coordination.
The NMB ruling is found in: National Mediation Board, 21 NMB Ne.
44. NMB Case No. R~6165 & NMB Case No. R-6273 (NMB File No. C-6156)
issued March 21, 1994. That ruling also deals with a Yardmastars/
TCU issue which is not pertinent to the instant cases.
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were both autonomous railroads as well as members of the National
Railway Labor Conference (NLRC). The arbitrator issued a bench
decision on this matter at the hearing. He ruled that the June,
1966 Agreement was not applicable to this proceeding. Further, in
response to a request by counsel for the BLE-ATDD, the arbitrator
has subsequently issued a written opinion on this same issue. That
opinion is found in a separate Award, issued on the same date as
the instant Award, which deals specifically with this particular
jurisdictional question raised by the BLE-ATDD at the March 25,
1994 hearing. In that separate Award the arbitrator reaches the
same conclusion that he did in his bench decision which was issued
at the hearing.

at the New Dispatching cCenter at Denver, Colorado After the
Cooxdinstion: Is this Issue Properly Before This Roard?

Beginning with the Notice by the SPL to the BLE-ATDD in
December of 1993, through the negotiations by the parties in an
attenpt to come up with an implementing agreemant for the
Dispatchers—in Denver per the coordination,-up to and including
this arbitration, a persistently thorny issue has remained vwhich is
endemic to the facts of this case and which is not uncommon to Dock
Article 1 (4.) arbitrations. And that issue is: what collective
bargaining contract should cover the SPL Dispatchers in Denver as
the coocrdination there proceeds at the new dispatching center?
Bosition of the Parties

At the time of issuance of the Notice by the SPL under New
york Dock @ Article 1 (4.), the company's position on this matter
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was clear. The coordinated Dispatchers off the SP-W and SP-E would
be covered by the labor contract which the D&RGW has had with the
DSC since 1985. The DSC had been certified by the NMB on August 20,
1985.% Effective September 1, 1985 a document was drawn up by the
Chief Transportation Officer of the D&RGW which dealt with the
following issues: employees covered, bulletining of positions,
vacations, sick leave allowvance, salary, benefits coverage, and

7 In its negotiations with the BLE-ATDD over an

discipline.
implenenting agreement the SPL had consistently held that the DSC-
D&RGW labor agreement should be the binding one on all Dispatchers
at the consolidated <train dispatching center in Denver. The
language suggested by ¢the SPL in implementing agreement
negotiations with the BLE-ATDD on this issue is unambigucus. That
language, stated here for the record, is the following:

"The current rules and working coﬁditiona applicable to

train dispatchers reprasented by the Dispatchers Steering

Committee in Denver, Colorado shall be the applicable
collective bargaining agreement in the consolidated train

¢ Nyational Mediation Board (12 NMB No. 102, Case No. r-5537).

7 see Carrier Post Hearing Ex. 4. Counsel for the BLE-ATDD has
consistently criticized the status of this document as a labor
contract. Apparently on grounds that the document does not have the
signatures of the labor organization and the management
representatives which is common procedure in most collsctive
bargaining forums. The arbitrator is neither disposed, nor does he
believe it is his role, in this case, to deal with such issue. The
DSC has never stated that the document is not a contract, and the
SPL has consistently stated that it is one. The arbitrator has no
choice, nor any authority, to do other than accept this at face
value.
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dispatching center in Denver, Coloradoe."®

' The SPL has never stated that the BLE-ATDD labor contracts
currently in existence at SP-W and SP-E would go out of existencas.
Rather, it has argued that it did not proposs any "...changes to
existing agreements...". Evidently, the factual consequence of such
position is that the BLE-ATDD Agreements on the SP-W and SP-E,
while continuing to exist, would have no dispatchers to cover. The
dispatching operations at Roseville and Houston were to be
closed.? while arquing that it did not wish to make any change in
existing agreements, the SPL has also argued, concurrently, that
existing agreements are not portable under a New York Dock Article
1 (4.) Notice. In so doing it cites inter alia., the 1987 N&HW,
Southern v. ATIDA (herein called: "SOC"), and the 1988 Southern

Railway, Illinois <Central Railroad v UTU (herein called:
"Hayleyville") cases and accompanying New York Dock Article 1 (4.)

arbitration Awards.l!® In those Awards, the arbitrator ruled that
when employees are coordinated off one railroad to another the
collective barquining agreenent 1¢t£ behind does not travel vith
those being transferred: In the 1987 "SOC" case the ATDA,

SThis language is taken from the SPL's proposal to the BLE-
ATDD on February 8§, 1994 which wvas the last formal bargaining
session between the parties. See jnter alia. company Pre-Hearing
Ex. 7 @ p. 1 (Section 1: (b)).

To the extent that such language makes sense, they would be
"empty" agreements, or existent agresements with no employees to
cover.

10 The former Award, referred to sometimes as the "SOC" or
System Operations Center case, and the latter, resferred to
sonetimes as the "Hayleyville Case" (Arbitrator: R. Harris) are
found in Carrier Pre-Hearing Appendices 8 & 10.
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predecessor to the BLE-ATDD in the instant case, argued that the

N&W contract should travel with it to Atlanta on the Southern
property where employees performing power distribution were non-
represented. The arbitrator rejected such argument on a number of
grounds, including the one which stated that New York Dock
Protections "...(go) to individual employees, not to their
collective bargaining representatives...”" The arbitrator also noted
that to permit the transfer of the N&W agreement to Atlanta would
have involved the resolution of a representation issue, in that
case, which is reserved cnly to the NMB.1! In the "Hayleyville®
case, the United Transportation Union (UTU) argued unsuccessfully
before the same arbitrator that when employees were coordinated off
the ICC to the Southern property the UTU-ICC agreement should have
been portable. The UTU argued, in that case, on basis of provisions
found in Article 1 (2.) of New York Dock. These were rejected by
the arbitrator too. The latter based his conclusions on the 198S
IcC Maine <Central Railroad case (Finance Docket No. 30532).
Although, the arbitrator concludes, in "Hayleville™, that Mains
Central "...did not state specifically that the inconsistencies
between Article I, Sections (2.) and (4.) of New York Dock
Conditions are to ba resolved in favor of Section (4.), that

conclusion is inescapable."}?

11 The arbitrator states, in that Awvard, that "The NMB has
exclusive jurisdiction over represantation matters.™ Appendix 8,
@ 15. Of interest here, since that issue is raised, is that the NMB
has already done its duty in Denver with respect to that question
on the SPL in its March 21, 1994 ruling.

11"Ha1ycv111¢“ ¢ pp. 12-13 (Carrier Appendix 1ll).
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In short, the SPL argues that the arbitrator has no autherity
to rule that the BLE-ATDD agresment off thse SP-E and SP-W are
portable to Denver. In its Reply Subnis;ion the company reiterates
what it had argqued more extensively in its earlier Submission and
Brief to the arbitrator which is that: "...it does not view the
Article 1 (4.) process as addressing broader issues of collective
bargaining....". What should the instant forum limit itself to? The
SPL states that it should be the following:

"The task before this Board is nerely to provide an

implementing agreement that allows the Dispatching Center

to become operational with as little disruption and

inefficiency as possible, and with a means to achieving

the positive benefits in such an operation.”

Lastly, the SPL arqgues that it would be improper to apply NLRA
successorship doctrine to this case since there is no precedent,
coming either from the courts, or the ICC, to apply such doctrine
to the RIA.}3

In its final proposal before this arbitration forum on an
implementing agreement for the Denver dispatchers the company
states the following about a Denver collective bargaining
agreement, wvhich is cited . here for the record. It proposes that the
inplementing agreement should state:

"The current rules and working conditions applicable to

train dispatchers in the Denver, Colorado office shall be

the applicable collective bargaining agreement in the
consolidated train dispatching center in Denver,

ligee Carrier Appendices 13 & 14
W

RLEA v, Wheeling & Lake Exis
W (Civil Action No 90-0597-A),

U.S. District Court for the Eastern District of Virginia,
Alexandria Division, July 11, 19%0.
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Colorado. "¢

The BLE-ATDD, like the company, held from the time that the
December 3, 1993 Notice was issued under New York Dock Article I
(4.) until negotiations over an implementing agreement reached an
impasse, that a collective bargaining agreement for the
consolidated Denver dispatchers was a negotiable item as part of
the implementing agreement. The BLE-ATDD just had a different view
of which agresnment(s) should apply to the consolidated dispatchers
in Denver. Although the company disputes that this written document
was ever presaented to its negotiators at the February 8, 1994
negotiating session, the BLE-ATDD presents that written set of

proposals, with amendments, to the arbitrator in this forum as its

ligee company's Post-Hearing Ex. 17. Section 1 (B). This
proposal at first reading appears to be a pure tautology which
statas that the applicable agresment shall be the applicable
agreement, when the gquestion of an "applicable" agreement is
precisely the issue at stake. The insertion of the adjective,
", ..current...” as modifier of "...rules and working conditions..."”
in the first part of the sentence, hovever, pernits construction of
that sentenca to mean that the SPL still thinks that the DSC-D&RGW
agreement is the one which should cover all dispatchers in the new
Denver dispatching facility. It is clear froam the SPL's submission
that it believes tha&t the BLE-ATDD, because it now has full
representation rights over all SPL dispatchers, must use as basis
the DSC-D&RGW agreement in Denver for any Section 6 filing. That
position can be compared with the SPL's original position which
states that DSC is the Denver bargaining agent, not the BLE-ATDD.
The SPL states that "...the determination of the NMB in its single
carrier ruling does not impact any of the issues presently before
the Board...”. This cannot be accepted at face value here since the
SPL, because of that ruling, has changed its final propcsal on
Section 1 of the Implementing Agreement. As an addendum, and in
what it calls a show of good faith, after the SPL argues that the
BLE-ATDD ought use only the DSC-D&RGW contract in Denver as basis
for a new, negotiated labor agreement, the SPL lists issues it
deens pertinent to negotiations in Denver with the BLE-ATDD after
a Section 6 filing takes placs. See company Post-Hearing Brief ¢ 3-
S; 39-42 & Post-Hearing Ex. 22.
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last offer on an implementing agreement.!5 Of interest here is
only that aspect of the proposals which addresses the gquestion of
collective bargaining contract for the dispatchers in Denver. For
the record, the BLE-ATDD have proposed in negotiations, and
continue to propose before this arbitration forum, the following.

"The current SP/ATDA (Western Lines) Agreement(s) shall

remain applicable to positions relocated from Roseville

to Denver, the SP/ATDA (Eastern Lines) Agreement(s) shall

remain applicable to positions relocated from Houston to

Denver, until such time as the parties fulfill their

commitment to reaching a single agreenment.

"Should a single working agreement be rsached prior to

the relocation train dispatchers' seniority will be

dovetailed into a single seniority roster. Should two or

more dates be the same, the standing on the roster will

be determined by (1) length of sarvice with the company,

(2) age, or (3) lottery between those involved,.®™if
The BLE-ATDD diverges from the stated, if not real, position of the
company by proposing that this New York Dock forum resolve not only
the issus of an implementing agreement, but also the isaue of the
proper collcctiv; bargaining agreement(s) which ought to apply to
the dispatchers at Denver, as part of such implementing agreseament.

The BLE-ATDD argues that it would ba imbrapcr to abandon any
agreanment nov in force fos the Roseville and Houston dispatchers as
these dispatchers move to Denver under the proposed coordination
since a January 1, 1991 Agreenent signed by the General Chairmen of
the Eastern and Western Lines and company representatives

contemplated such a consolidation and made allowances for it in the

15see BLE-ATDD Post-Hearing Brief € 1 referring to that
document.

18p,E-ATDD Pre-Hearing Exhibit I.
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intent of the language contained in that Agreement. Pertinent

language of that agreexzent, according to the BLE-ATDD include but
is not limited to the following:

In the Carrier's letter dated May 16, 198937, .the
parties agreed to review rates of pay and negotiate a
single working agreement to cover the dispatcher officas
in Rosaville and Houston. To date, no action has been
taken to reach that cbjective. The parties are committed
to reaching an agreement, including consolidated ratas.
It is therefore, agreed:

1. The parties shall commence the process of
negotiating a single working agreaement
covering both Roseville and Houston. The
agreement will establish uniform working
conditions for both offices.

(b) Rates of pay as set forth in
Attachment A are in consideration of
current and future consolidations
and restructuring of Southern
Pacific Lines train dispatching
offices.!8

This particular agreement was a variant on the national agreement

reached that year, at the company's request, because of the

17%hich is found in BLE-ATDD Exhibit S. Therein one of the
company's Senior Labor Relations®' Managers writses, in pertinent
art: .
P "The current d&Sonsolidation of the dispatching
offices (in Roseville & Houston) will result in two
offices on the Southarn Pacific from which trains will be
dispatched. Upon the completion of the consolidation, it
will be the goal of the Carrier and the Organization to
reach a single labor agresment covering both of thess
offices.

"In conjunction with the negotiation of a nev,
single agresment, the parties will reviawv the status of
national negotiations in which the parties are currently
sngaged, and how such national negotiations or new single
agreement affects the adjustments of rates of pay."

18gee BLE-ATDD Exhibit Z.
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economic conditions of the SP.

The BLE-ATDD argues then that after the move to Denver by tha
dispatchers all will be in a new facility, irrespective of whether
they come coff the SP-E, SP-W or the D&RGW, since One Corporate
Center, which will house the dispatching centar, was purchased in
1994 after the Notice of consolidation in December of 1993. The
logical thing to do is to consolidate them all under either a new
agreement to be negotiated, or ;t the very least, the SP-W
Agreement.!? According to counsel for the union: "...the simple
fact is that there is no agreement in place at the new facility
because it is Jjust that, a nev facility...It is not a D&Rciw
facility, it is a (SPL) facility...".

The BLE-ATDD then argues that traditiocnal labor law principles
dictate that employees in given collective bargaining units should
bring their same contractual protections with them is such units
are relocated to new sites.?0

Given the position of the BLE-ATDD as outlined above its
position on the Article 1 (2.)(4.) issue comes as no surprise. 1If
Article 1 (4.), in pertinant oart, states the following: \

(4.)

19 The..."ATDD is willing to accept the application of the
Western Lines Agreement to 3l]l of the transferring dispatchers"
(Emphasis in original).See BLE-ATDD Post Hearing Brief @ 24, fn.
15.

20rhese arguments are cited in passing because they are
presented by counsel. Whether, in fact, hovever, NLRA Section 8
precedent is applicable to a case such as this need not be
addressed here since the arbitrator is in a position to reasonably
frame conclusions on the issues raised herein without reference to
such discussion.
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",..a place shall be selected to hold negotiations for

the purposa of reaching agreement with respect to

application of the terns and conditions of this

appendix...."
And if Article (2.) states the following:

(2.)

"The rates of pay, rules, working conditions and all

collective bargaining and other rights, privileges and

benefits (Including continuation of pension rights and

benefits) of the railrcad's employees under applicable

laws and/or existing collective bargaining agreements or

othervise shall be pressrved unless changed by future

collective bargaining agreements or applicable statutes.”
Then, according to the BLE-ATDD, the dispatchers cannot be moved to
the new dispatching center in Denver without their current level of
protection from their agreements being preserved.
Ruling

The BLE-ATDD refers to the facts of the instant case as having
sui generis status. In comparing precedent cited by both parties,
and with the full record before him, the arbitrator believes that
such designation is not without foundation. Such is so for a number
of reasons. At present, the union which has full representation
rights for all dispatchers on the SPL, and consequently for the nev
dispatching center in Denver, is the one with contracts off the SPT
property to which the December, 1993 Notice was directed. On the
other hand, the labor organization with a contract for dispatchers
off the D&RGW has lost representation status for those employees in
view of the recent March 21, 1994 ruling by the NMB. Thirdly, it
appears clear from the record that while the company issued a
Notice to coordinate the Roseville and Houston dispatchers to

Denver, the fact is that the dispatchers from all three currant
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dispatching points will be coordinated to a totally new dispatching
center in Denver. As a matter of fact, as the BLE-ATDD points out,
all three groups will be starting at a totilly new facility when
the dispatching center become operative. There has never been a
labor contract covering dispatchers at the new Denver dispatching
center because the facility, known as One Corporate Center, where
the dispatching center will be located, had not existed prior to
One Corporate Center's purchase by the SPTC in March of 1994.

The company's last proposal on an implementing agreement is
that the dispatchers have labor contract protections when the
coordination takes place at the new dispatching center in Denver
which is that of the DSC-D&RGW labor agreement.3!

The arbitrator is far from convinced, on basis of the record
befors him, that sustaining the company's position on this matter
would produce reascnable, harmonious labor results as all of the
SPT's dispatchers are coordinated from their present points to
Denver and as the D&RGW dispatchers are moved from their current
location in Denver to the new center. To sustain the company's
position in these nattdrs would not "...allew the Dispatching
Center (at Denver) to become operational with as 1little

disruption...as possible...", to cite the company's own language

=iThe union argues that all three of the dispatcher groups
will be effectively coordinated bscauss the D&RGW dispatchers will
also be moved from their current Denver facility to the nevw Denver
dispatching center. The company discounts this argument. The
question, however, can be reasonably raised: does it make a
difference if the dispatchers are moved two miles, or two thousand
miles? Or put otherwise: is this case about geography, or is it
about a coordination of all of SPL dispatchers to a new facllity?
Obviously, it is about ths latter.
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with respect to objectives to be achieved by means of an
implementing agreement. The company's position would effectively
put all of the current SPT dispatchers, irrespective of what point
they come from when they move to Denver, under a labor arrangement
originally applicable to some 10 to 15% of all SPL's dispatchers,
and which was negotiated (if that is what happened, which is never
really clear) by a labor organization which is not the one which
now has the franchise to negotiate for any of SPL's dispatchers. It
is true, as SPL states, that a Section 6 can bs tilid as soon as
the BLE-ATDD wishes. But until a new labor agreement is negotiated
at the Denver dispatching center, and despite all parties’ good
faith on this point, that may wvell take a long period of time under
Section 6. In the mcantime. the SPL suggeasts that all dispatchers
fall under a contract which the BLE-ATDD argues is either no
contract at all,?? and/or which was negotiated for a minority of
the dispatchers at a location which is not even the dispatching
location where the new dispatching center will be. For the
arbitrator ¥d conclude that this is the proper route would lead, in
his estimation, to extrema labor instability. It would also lead,
as a matter of strategic advantage, to a nmajor collective
bargaining plus for the SPL as a mnere side-effect of |ts
coordination of dispatchers to Denver despite good faith promises
by the company about a future contract which have been made befors,
but are not properly before, this forum and which, yet on the other

hand, have not been tested in an actual Saction 6 set of negotiations.

22yhich argument is not accepted by the arbitrator. See supra.
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To accept the SPL's arguments before this forum would be tantamount
to nullifying the labor agreements which it has negotiated with
about 85 percent of its dispatchers, with the collective bargaining
agent vhich now represents one hundred per cent of its dispatchers,
in favor of an agreement which it has with the other 1S5 percent
under an arrangenment with a collective bargaining agent which has
lost any and all represantation rights.

Indeed, as a natter of logic it might be noted that while the
SPL argues, on the one hand, that Article I (4.) of Dock forecloses
any conclusions on labor contract issues of the type addressed in
Article I (2.), SPL neverthless argues in favor of the BLE-ATDD
using the DSC-D&RGW agreement as basis for negotiating a new,
single agresment after filing a Section 6 and that reference to the
Déc-oancw contract be incorporated into the implementing agreement
in Section 1, at least elliptically, as stated in the foregoing.2?
SPL even outlines, in its new Section 6 Exhibit, what it would f£ind

amenable as amendzents "...to incorporate into the former DSC

23There can be no other interpretation given to the phrase:
" ..the current rules and wvorking conditions applicable to train
dispatchers in the Denver, Colorado office..." (company Post-
Hearing Ex. 17, Section 1 seq. as outlined earlier). The SPL argues
that *...neither the NMB, nor this Board, should become enmeshed in
issues of collactive bargaining which remain to be resolved betveen
the parties in the future..." (See Post Hearing Brief ¢ p. 3). This
Board cannot avoid such entanglament since both parties propose
that the coordinated dispatchers in Denver be covared by differant
collective bargaining agresments. What the SPL is apparently
referencing here is that this Board cannot be party to amendments
to whatever agreeament(s) are found to be applicable at Denver as
they are hammered into a single agreement after a Section 6 filing.
Certainly, such negotiations are neither the business of this Board
and/or of the NMB.
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Denver agreement via the negotiation proccsl."z‘

Beyond the conclusions which state that it would be
unreascnable to have the DSC-D&RGW agreement cover all of the
dispatchers at Denver when they move to the new dispatching center,
there is other information of rn;ord which supports the conclusion
that sustaining the company's position in these matters would
produce an effect which is contrary to the stated, mutual intcﬁt of
the mnajority of the parties themselves involved in the
coordination. Such mutuality of understanding existed prior to the
December, 1993 Notice which was filed by the company and this can
be docunented.

First of all, the SPT dispatchers' 1991 Eastern Lines’
Agreement dealing with rates of pay, at least, unambiguously
states, in referencing future consolidations, of which the
contemplated move to Denver is certainly one, that such: "rates
...are in consideration of current and future coansolidations and
restructuring of Southern Pacific Lines train dispatching
offices...". The December, 1993 Notice precisely addressed such
future consolidation &nd restructuring, slightly less than three
years after the language cited above was framed. The arbitrator
cannot justifiably conclude that this language is without meaning.
Secondly, the parties set as objective the achievement of one
agreexzent tor dispatchers off thes SPT as sarly as 1589. At that
time, the company stated to the union, also in unambiguous

language, that it was the "...goal...(of both)...to reach a single

24gqe company Post-Hearing Exhibit 23.
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labor agresment covering both of these offices (Rossville &

Housteon)...". That gocal had never been rsached, for various
reasons, but the final consolidation of all dispatchers in the new
Denver dispatching center makes such goal now not only a
meaningful, logical objective, but the only thing that it is
reasonably practicaﬁln for the parties to do. It is simply not
tenable to concluda that the SPL will not have a single labor
agreement with the dispatchers in Denver in the future and all
parties to this arbitration know that. Further, the goal of a
potential single agreement is enhanced because, unless there is
some act of god in the near future to which this arbitrator is not
privy, the recent NMB ruling provides the BLE-ATDD with
representation rights for all dispatchers now working on the SPL,
including those working on the D&RGW, and it can reasonably be
opined that one, future labor agreement would cover the latter
group also.

In view of the foregoing thera is insufficient basis for the
arbitrator to conclude here, as he did earlier in a pre-hearing
ruling, and at that poinf without benefit of a full record, that
the SP-E Agreement, and the SP-W Agreement as well, since it is
intricately tied in with the latter, ocught not continue to covar
the Roseville and Houston dispatchers off the SPT as they are
coordinated to the new Denver dispatching center until these
agreements are combined into a single agreement, which latter
objective the parties had set for themselves prior to the

coordination. Even though the dispatchers to the DSC-D&RGW
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Agreement are now represented, by administrative fiat, by the same
union as those off the SPT, the arbitrator cannot find any
reasonable basis to conclude, here, that the D&RGW dispatchers
ocught not also remain covered under their own DSC~D&RGW
agreement?® until their collective bargaining status is
settled.?®

All three agreements shall, therefore, be applicable to the
new dispatching center in Denver. All three agreements shall
continue to the cover the dispatchers that they have in the past.
The SPL has already indicated that it wishes to proceed this
foréhcoming year with bargaining matters with the BLE-ATDD in an
expeditious manner. The instant ruling will provide it and the BLE-
ATDD with the occasion to do so on basis of agreements already
existent which can be amended and/or condensed into one agreement

as the parties see fit according to the objectives of unity sat

forth already by the SPT and the ATDA some five years ago.

25Nor that the BLE-ATDD ought not inherit this agreement as
one of the three to be used as basis for negotiating a single
agreement by consolidatingyamending it in conjunction with the SP-B
and SP-W agreements into one agreemsent. Such conclusion is
consistent with v i
(1992) cited the company in Post-Hearing Ex. 20.

26contract portability arguments are simply not pertinent to
the instant case in view of the reasoning developed here. Their
application would lead to the non-tenable conclusion that none of
the dispatchers' agreements should be portable to the nevw Denver
dispatching center, and consequently, that the dispatchers would
lose all labor agreement protections until a new, single agresnent
would be negotiated and ratified. Further, New York Dock Article I
(2.) language would become totally meaningless if the dispatchers
lost all contract protections, as a side effect of the
coordination, during the hiatus between their move to the new
dispatching center and the event of a nevw labor contract.
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After studying the reasoning found in ICC's Maine Central
(Finance Docket No. 30532) issued in 1983, as well as Article I,
Section (4.) arbitration Awvards issued theresafter which deal, as
this one does, with the relationship between consolidations arising
from an ICC order and the Railway Labor Act, the arbitrater is not
convinced that the facts of the instant case wculd do other than
uncomfortably fall under the shadow of principles and 1legal
conclusions laid cut in some of the above. It was not uncommon for
arbitrators to conclude, prior to 1985, as they plainly construed’
the language found in Dock which was before them at Article I,
Section (2.), that this Section was intricately related to Section
(4.), and that the language of Saction (2.) literally means wvhat it
says. Pertinent hers is the language which addresses: "...and/or
existing collective bargaining agreements or otherwise?’...” which
is found in Article (2.), as well as the language of Article I (4.)
which rafers to reaching agreement in an implementing agreenment
", ,.with respect to the terms and conditions of this sppendix..."
which pre~1985 arbitrators?® concluded must obviously include also
the Article I (2.) languags since it vas part of the appendix. It
is an inescapable conclusion, in the instant case, that Article I
(2.) here has application, by reference, since the parties
thcnscivos state, as noted earlier, thair desire to extend

applicability of agreements to later consolidations, as well as the

27ymich would even cover the DSC-D&RGW document which the BLE-
ATDD has argued is not a (conventional) labor agrsement anyway.

2%some later changed their minds on basis of ICC Maine Central
(198S).
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desire to mesh agreements into one.
While being informed by arbitral precedent after 1985 that the
ICC does not specifically state that inconsistancies between
Article I, Secticns (2.) and (4.) are to be resolved in favor of
Section (4.), as the company here would argque, we are nevertheless
advised by some arbitral precedent that such "...conclusion is

inescapable...".29,

Even if such were so, strong arquments could
be made here that any inconsistencies which may exist between
Sections (2.) and (4.) of Article I, applicable to the vast
majority of dispatchers involved in the instant case, ars less than

obvious.30

An Ioplementing Agresment for the New, Denver Dispatching Cemtex
Pesitions of the Parties: Discusajon

The issue of what collective bargaining agreement(s), if any,

shall cover the dispatchers off the SP-E, SP-W and the D&RGW in the

95ee company Pre-Hearing Exhibit 1l0.

30 There are legal - arquments and conclusions associated with
the history of Dock Article I (2.)/(4.) issue(s), the ICC Maine
case, and arbitration conclusions emanating
therefrom which merit further reflections but which cannot be
resolved here. Suffice it to mention what appears to be the
curious, legal conclusion that an ICC Order may supersede
collective work place protections for enployees covered by
provisions of a federal labor statutse (RLA); that New York Dock
Conditions provide protections to individual employees, which they
certainly do, but not to collective bargaining representatives vhen
the latter ars inextricably bound to labor contracts ocutlined in
Article I (2.); that Article I (2.) explicitly addresses
», ..existing collective bargaining agreements...”, yst Maine
appears to obfuscate any meaning which that language might
have, if its interpretation according to some arbitrators is
correct, and so on.
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Denver dispatching centar until a single collective bargaining
agreement is reached between the representative for the dispatchers
and the SPL is ruled on in the preceding section of this Award.
Such will ba taken into account by the arbitrator when final draft
of an Implementing Agresnment is presented.

Preamble of the SPL's 1last proposal refers to the

rearrangement, transfer and consolidation of dispatching forces
from Houston and Roseville "...into the existing train dispatching
office in Denver, Colorado...". Such rendition of facts may have
been correct at the time of the Notice of consolidation in December
of 1993. But such is no longer correct since March of 1994. As
‘noted in the foregoing, the record sufficiently establishes that a
more proper rendition of the facts of the situation is that the
Dispatchers off the SP-E and the SP-W will not be transferred and
consolidated into an existing train dispatching office in Denver,
but rather that the SP-E, SP-W and the D&RGW Dispatchers shall all
cumulatively be consclidated in a new dispatching center which is
being set up in a totally new facility purchased by the SPTC in
March of 1994, some_three months or so after the original
transaction Notice was issued to the SP-E and SP-W Dispatchers.
These facts will be taken into account by the arbitrator wvhen a
final draft of the implementing agreement is presented.

The company argues that the BLE-ATDD attempts to support its
position with respsct to certain substantive items it wishes in a
Denver Implementing Agreement by citing as reference other

Inplementing Agreements as precedent. The company is specifically
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referring to Implementing Agreements signed batween the ATDA and
railroads merged into the SPL as result of Notices issued from
March 1, 1988 through January 10, 1989.31 The company's argumant
t;at each of these prior agreements, however, cannot serve as
precedent because of a disclaimer in each of those agreements, to
that effect, is accepted by the arbitrator.3?

The company reiterates in all arguments and documentation
provided to the arbitrator on this case that in its view this New
York Article I (4.) forum ought to limit itself to the, narrow
issues of "...seniority and selection of forces' concerns...". 33
fho SPL proposes, before this Board, its last offer in Article I
(4.) negotiations, 3¢ plus amendments. In its Post~Hearing Brief
it explains that there are still certain issues in its proposal for
an Inplementing Agreenment before this Board which may go beyond its

3lsee Pre-Hearing BLE-ATDD Exs. L through O.

32pertinent language in each of these four Agreements, which
reads the same in every one of them, reads as follows:

"The provisions of this Memorandum of
Agreement have been designed to address a
unique situation. Therefore, the provisions of
this Memorandum of Agreenent and Letters of
Understanding attached vere made without
prejudice to the position of sither party and
will not be cited as a precedent in the future
by either party."

Found on signature page of all Agreements cited by the BLE-ATDD in
Pre~Hearing Exs. L through O.

3arquende, the issuas of a labor contract at Denver having
alresady baen dealt with by the arbitrator in the foregoing.

3459¢ BLE-ATDD Ex. J.
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gtricto dictg view of what Article I (4.) requires but nevertheless
it is able to "live with" certain provisions in order to expedite
natters and get an Inplementing Agreement in plac..” According
to the SPL, it has deleted Sections 4(a)&(b), 7(d) and 9 (in
totality) proposals from it final negotiation position and presents
this to the Board for consideration. Section 4(a)&(b) deals with
Houston & Roseville dispatchers' separation allowance benefits
under Article I (7.) of New York Dock and details with respect to
how the monies are to be received, etc.; Section 7(d) deals with
advances of lump sums for dispatchers electing to relocate; and
Section 9 deals with parking privileges for dispatchers working
various shifts once at the Denver dispatching center.’® The
comparison of the two proposals in question also show change in
language in Section 1 as noted earlier by tha arbitrator. The
company argues that the following issues should be excluded from an

implementing agreement.

35At the hearing the arbitrator addressed the issue of a "door
having been opened during negotiations over various items in an
implementing agreement® which might provide passage for including
those same items in an arbitrated agreement. The SPL has responded,
which the BLE-ATDD has not denied, that it did go beyond what was
considered narrow Article I (4.) items in negotiations in order to
get an agreement, and avoid arbitration. As a further gesture, as
noted, the SPL has included in its final offer iteamas which go
beyond what it thinks are strictly resquired per a New York Dock
arbitration. See company Post-Hearing Brief ¢ p. 22.: "There is no
doubt that the Carrier proposed, during negotiations, substantive
terms different than New York Dock. There is nothing in Article I
(4.) that precludes the parties from voluntarily agreeing to a
substantive set of benefits in addition to those specifically
required by Appendix III."

36sqe company's Post-Hearing Brief @ pp. 8-9; Exhibit 17.
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(1) Parking. This is not an Article I (4.) issus.
Further, no other enmployees at Denver have parking
privileges. (BLE-ATDD Side Letter 6)

(2) Ban on Realignment of Train Dispatcher Territories
Without Involvement of the Action Council. This is not an
Article I (4.) issus. This is a managerial prerogative
not related to assignment & selection of forces. The
company argues that this would "handcuff®™ it from
", ..naking certain positive initiatives inherent in the
transaction...". (BLE-ATDD Side Letter 13)37

(3) A Thirty (30) Day Training/Qualification Peried. This
is not an Article I (4.) issue. This is a managerial
prerogative. Further, the company has suggested a $5,600
train waiver sum which it interprets as simply a stipend.
(BLE-ATDD Side Letter 10)

(4) Fencing Arrangement. A One Year Ban On Displacenments

Or Bumping. This would place restraints on the company to

assign forces, under a bumping or displacement situation,

for a period of one year after first assignment of a-
dispatcher at the Danver dispatching center. According to

the company, such constraint would cresate a

", ..logistical nightmare..." SPL argues that this is a
specific job right issue which is not covered by New York

Dock at Article I (4.) or any other ﬁgrccncnt in effect

"whether it be DSC or ATDD..."3¥ The nmethod of

selection of forces ought be dealt with by dove-tailing
the seniority roster. (BLE-ATDD Side Latter 2)

(S5) A Penalty Assessed the Company On Monetary Benefits

If the Transaction Is Not Completed By April 1, 1995.
This issue is not properly an Article I (4.) one.?

The final position of the BLE-ATDD on an implementing
agreement before this Board is the last proposals which it offered

orally to the SPL during the last round of Article I (4.)

372130 see BLE-ATDD Pre-Hearing Submission @ pp. 24 seq, &
BLE-ATDD Exs. Q & V jinter alia. on the Action Council and

Memorandum Agreements relative to this Council.
3854e company Post-Hearing Submission ¢ p. 24.

39see BLE-ATDD Pre-Hearing Submission @ pp. 25 seq. under
title of Issue No. 12.
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negotiations which were held on February 8, 1994, with
amendments.*? To this effect, counsel for the BLE-ATDD explains
as follows:
"In this arbitration the union is willing to accept an
inplementing agreement which omits the following
provisions from that last proposal (orally offered on 2-
8-94): Sections 4, 5, 6 & 8, and Side Letters 4, 7, 8,
11, 12, 14 --- provided that the agreement recites that
the precise provisions of New York Dock apply to those
incidents of the transaction not otherwise specifically
addressed in the agreement (i.es. moving expensas, lcsses
from home removal)."
The anmendrments represent the following deletions from the BLE-
ATDD's last bargaining proposal. They are, in pertinent pirt, the
following.

(1) Section 4. Separation Allovance issues dsalt with
under Article I (7.) of New York Dock.

(2) Section 5. Moving Expenses issues dealt with under
Article I (9.) of New York Dock.

(3) Section 6. Loss for Home Removal dealt with under
Article I (12.) of New York Dock.

(4) Section 8. Lump Sum Payments/Moving Expenses.

(5) Side Letter No. 4. Deleted in conjunction with
Section 4 abova.

(6) Side latter No. 7. Deleted in corijunction with
Section 5 abova.

(7) Side Letter No. 8. Delete letter addressing
protections under Article 7 of SP-W Agreement.

(8) Side Latter No. l1. Delets training waiver in lieu of
cited sum,

(9) Side Letter No. 12. Delete cited allowancs for
dispatchers displacing to Denver over term of two years.

(10) Side Letter No. 14. Delete 2% monstary benefit to be

40geq BLE-ATDD Pre-Hearing Ex. I & Post-Hearing Brief € p. 1
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provided to dispatchers if transfer of forces to Denver
have not be completed by April 1, 1995.

Pindings
Arbitral findings here will address the following.
(1) Those issues raised by the parties which are New York
Dock issues but not subject to Article I (4.). Detailed
exceptions applicable to the Implementing Agreement are
noted per proposals by the parties.

(2) Those issues raised by the parties which are not
subject to an arbitrated Implemsnting Agreement.

(3) Those issues raised by the parties which may properly
belong in an arbitrated Implementing Agreement to cover

the coordination of Train Dispatchers to SPL's new,
Denver, Colorado dispatching centaer.

Issues Rajised by the Parties Which Are New York Dock Issuas
Not Bubject to Article I (4.)

For all SPL Train Dispatchers displacing to the SPL's new,
dispatching center in Denver, Colorado: the issue of displacement
allovances shall be covered by Article I (5.) of New York Dock
Conditions; the issue of separation allovances shall be covered by
Article I (7.) of New York Dock Conditions; the issue of moving
expenses shall be covered by Article I (9.) of New York Dock
Conditions with cxccptéon-/anendncnts as contained in the
Inplementing Agreement; and the issus of loss for home removal
shall be covered by Article I (12.) of New York Dock Conditions
with exceptions/amendments as contained in the Implementing
Agresment. The first three issues cited above are subject, in
individual cases, to arbitration procedures as outlined in Article

T (11.) of those same New York Dock Conditions.
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Issues Raised Dby the Parties Which Are Not Subiect te Ap
Arpitrated Implementing Agdreement

The issues of parking privileges; the rsalignment of train
dispatching territories per action of an Action Council; a thirty
day training/qualification period; and a one year ban on
displacement or bumping after first assignment of a Dispatcher in
the SPL's new, Denver dispatching center are not Article I (4.)
issues and must more properly be dealt with by the parties in some
other forum.

The Inplenenting Agreement

The Implementing Agreement accompanying this Award takes into
account the final proposals by the parties with respect to such an
Agreement. These proposals and accompanying arguments have been
presented by means of exhibits and briefs, ' and by mneans of
arguments provided in arbitral hsaring. In accordance with the
instant Findings the Agreement outlinad here shall apply to the
Train Dispatchers who are being coordinated to the SPL's new,
consolidated dispatching center at Denver, Colorado. Such Agreement
further takes into account the SPL's observations and comments with
respect to the need for the company to reach new productivity
levels and a nev posture of competitiveness, if it wishes to remain
a continuing, viable railroad in the U.S. transportation
1nduntry.‘1 As a matter of principle, it may be more salutary for

parties to any negotiable employer-employee Agresement, wvhether

41 wThe purposs of the consolidation of train dispatching
functions is to address the service performance and customer
satisfaction problens. .. (wvhich the SPL is currently
experiencing)...”. See company's Post-Hearing Brief ¢ 7 inter alia.
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undar federal or stats labor lav(s), or under provisions such as
those found in New York Dock, if they could mutually arrive at
their own understandings on framing such an Agreement. The weight
of the history of eaployer-employee relations in the railroad
industry, and in other industries in the U.S. provides evidence to
support such principle. Evidently, however, the parties concluded
that there vere sufficient complexities associated with the instant
casse that such was not possible. An arbitrated Implementing
Agreeanent, therefore, for the Southern Pacific Lines and its Train
Dispatchers, represented by the Anmerican Train Dispatchers
Department of the Brotherhood of Locomotive Engineers, is found in
Appendix I attached to this Award. That Agreement is incorporated
herein as integral part. That Agreemant shall govern the
transaction involved in the Southern Pacific Lines' coordination of
its Train Dispatchers to its new, Denver, Colorado dispatching

center.
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The parties to this proceeding shall be bound by the
conclusions outlined in the instant PFindings, and by the
Inplementing Agreement which is integral part of this
Award and which is attached hereto as Appendix I.

Z____-

Bdward L. Suntrup, Arbitrator

Michael S. Wolly Wayne M. Bolio

Zwerdling, Paul, Leibig, Kahn, Assistant General Counssl
Thompson & Driesen Southern Pacific Lines
Washington, D. C. San Francisco, California
Representing the BLE-ATDD Representing the SPL

Denver, Colorado

Date:

S ~ad ~-?Y




APPEMDIX I

Arbitrated Implementing Agreement

betwveen

Southern Pacific Lines
and

Train Dispatchers
Represented DbY
American Train Dispatchers Departmaent
Brotherhood of Locomotive Engineers



MEMORANDUX OF AGREEMENT

bstwveean
Southern Pacific Lines (8PL)
and

American Train Dispatchers' Department
Brotherhood of Locomotive Engineers (BLE-ATDD)

This arbitrated Agreenzent provides for the rearrangement, transfear
and consolidation of all of the Southern Pacific Lines' Dispatchers
to the company's new, dispatching center at Denver, Colorado.

gection 1

(A) The crearrangenent, transfer and consolidatiocn of ¢train
dispatching forces will commence on or after April 1, 1994 and
continue until fully impleamented.

(B) The following threse collective bargaining agreements shall
remain in effect, and shall continus to cover the Dispatchers vhom
they covered prior to the coordination to the new, dispatching
center at Denver, until the Southern Pacific Lines and the American
Train Dispatchers' Department of the Brotherhood of Locomotive
Engineers reach a single collective bargaining agreezent to cover
all Dispatchers at the nev coordinated facility:

(1) Southern Pacific-American Train Dispatchers
Association (Western Lines) Agreement (ATDA-
SBeW Agreement);

(2) Southern Pacific-American Train Dispatchers
Association (Eastern Lines) Agreement (ATDA-
SP-E Agraement);

(3) Denver & Rioc Grand Westarn-Dispatchers Steering
Committee Agresment (DSC-D&RGW Agreesnmant).

(C) All Train Dispatchars' seniority on the SPL will be dovetailed
into a new, single, seniority roster. Should two (2) or more datas
be the same, standing on the roster vill be determined by: (1)
length of service with the SPL, or with any present or former
corporata railroad entity wvhich has merged to form the SPL; (a)
age; or (3) lottery between those involved.



Section 2

(A) Initial assignment of Train Dispatchers being transferred to
the new, dispatching facility shall be by advertised Bulletin.
Bulletins on all positions in Denver: (1) shall be posted at all
locations where SPL Dispatchers currently work and/or; (2) shall
otherwvise be made available to all SPL Train Dispatchers. Vacancies
occurring in the Denver dispatching center will be filled in
accordance with seniority on the new, single, dovetailed seniority
roster.

(B) An employee who currently holds seniority as a Train Dispatcher
and who has been promoted within the company, or who occupies a
full-time position with the union, or who has been on any othar
authorized leave of absence, and who returns to the ¢train
dispatching services as a Train Dispatcher, shall be allowed to
follow the work of his or her former office to the naw Denver
dispatching csnter in accordance with their seniority on the new,
single, dovetailed seniority rostar. Such employees shall receive
all permissible benefits which would accrue to Train Dispatchers,
as of the date of this Agreement, under New York Dock Conditions,
and under this Implementing Agreement, if they return to train
dispatching services on the SPL within five (S) years from the date
of April 1, 1994 except as follows: they shall be entitled to no
New York Dock bensfits under Article I (9.) and (12.). If disputes
arise with respect to what other New York Dock benefits these
employees returning to the Dispatchers' craft should receive, such
disputes may be resolved by resort to the provisions of New York
Dock Conditions, Article I (1ll.).

(C) Shculd the Company re-establish train dispatching offices in
the territory encozpassed by the SPL, Train Dispatchers remaining
in the service of the Company as Train Dispatchers who are
currently covered by the ATDA-SP-E and ATDA-SP-W Agreements, and
who wers rsquired to relocate and did relocate under ¢this
Inplementing Agreement, shall have the option to return to the
location from which they relocated.

Bection 3

(A) Por purposes of this Agreement, the twelve (12) month period
used for the calculation of test period average compensation and
time paid set forth in Article I (5.)(a), second paragraph, of the
New York Dock Conditions, shall be the following: April 1, 1993
through and including March 31, 1994.

(B) Representatives of the BLE-ATDD who wers absent on any day
during the test period from their regular train dispatching
assignment, and representatives of the DSC who were absant on any



day during the test period from their regqular train dispatching
assignment prior to March 21, 1994, and who lost actual time
therefrom in order to attend meetings or perform other union
related functions will, for the purposes of calculating such test
period averages, be considered as having performed service on such
days. Further, such days shall also be included as qualifying time
. for other benefits such as vacations and so on.

gection 4

(A) Train Dispatchers working for the SPL who are subject to this
Inplenmenting Agreement shall, within one hundred (100) days of the
retrocactive date of this same Agreement, which is April .1, 1994,
advise the Company in writing if he/she intends to rslocate to the
new, Denver dispatching center.

(B) The Company will furnish each individual Train Dispatcher
covered by the ATDA-SP~-E and ATDA~-SP-W Agresments who indicates
that he/she intaends to relocate, an informational manual to assist
in their relocation. Said manual will be furnished upon the Train
Dispatcher's written notification of intent to relocate. Train
Dispatchers under the DSC-D&RGW Agreenment who already work in the
Denver area shall receive no relocation benefits, of any kind,
under this Implementing Agreement.

(C) The Company will also make arrangements to have a relocation
company assist Dispatchers who are covered by the ATDA-SP-E and
ATDA-SP-W Agreements obtain a place of residence in the Denver
area. The agency will show the new resident such things as transit
systems and local neighborhoods. The Train Dispatcher will be
advised of a specific person at the relocation company to contact.

gection §

(A) In the event that thers is more than one employee in a
household entitled to benefits under New York Dock Conditions,
Article I (9.) and (12.), wvho is covered by either the ATDA-SP-E Or
the ATDA-SP-W Agreements, or any other company policy, there will
be no duplication of payments. The enmployss not receiving the
stated benefits, however, will ba entitled to seven (7) days' lost
vages, and a two hundred dollar ($200.00) meal allowance. Lost
wvages and meal allowvance payments shall be made to said emplyees by
the Company within thirty (30) days of reception of meal receipts
by the company froam the employeae.

(B) In the event that a residence of a Dispatcher who is covered by
either the ATDA-SP-E or ATDA-SP-W Agreesment is jointly owned with
someone other than the Train Dispatcher and his/her spouse, the
provisions of this Agresment will only apply to that portion of the
residencs owned by the Train Dispatcher.



gsction ¢

(A) Train Dispatchers under the ATDA-SP-E and ATDA-SP-W Agreenments
who are involved in the transition to the nevw, Denver dispatching
center, and who therefore perform service at the Denver centar in
advance of the ceonsolidation, will be allowed expenses sufficient
to cover their travel costs and reasonable living expenses. Paymant
for lodging in Denver will be paid through direct billing to the
company.

(B) During ths period of time the Company requires a Train
Dispatcher coversd by the ATDA-SP-E or ATDA-SP-W Agreements to
remain in his/her former office, after the Train Dispatcher has
vacated his/her former residence and established a permanent
residence in Denver, the Train Dispatcher will be allowved
reinbursement for his/har own reasonable out-of-pockat expenses.

(C) If the intanded move by a Dispatcher covered by the ATDA-SP-E
or ATDA-SP-W Agreemants to the nevw, Denver dispatching center is
not made on the designated dats, atter the Dispatcher and/or his or
her dependents have vacated their residence or commenced moving,
the Company shall provide suitable lodging and reasonable and
necessary expenses for the individual Train Dispatcher and his or
her dependents. It is understood by all parties that reascnable
delays may take place, bayond the control of the Company and/or the
Dispatcher, and that dates for intended relocations may change
after residences have been vacated. Expenses shall continue to be
paid by the company on a day to day basis, for a reasonable period
of time, until the employee is released to proceed to his or her
new location in Denver.

(D) It is understood that the transfer date for Dispatchers coversd
by the ATDA-SP-E and ATDA<SP-W Agreements may be subject to change
or may be different for esach individual Dispatcher. Such date may
be extended without penalty to the Company provided the Dispatcher
in question has not formalized arrangements to vacate residence or
has not commenced moving.

gection 7

A Train Dispatcher working for the SPL shall cesase to be protected
by this Implementing Agresment in case of his or her disability,
resignation, death, disaissal for cause in accordance with current
applicable rules, or currently applicable or future applicable
collective bargaining agreement(s), or failurs to accept employment
in another craft, or failure to accept employment as provided in
the currently applicable or (future collective bargaining
agreement(s).



gection 8

This Agreement constitutas an arbitrated Implementing Agrsement.
Except as specifically modified by this Agreement, all terms and
conditions contained in New York Dock Conditions for the protection
of Train Dispatchers who ars currently covered by the ADTA-SP-E,
ATDA-SP-W, and DSC-D&RGW Agreenments, are incorporated herein and
shall apply to all Train Dispatchers who become adversely affected
as result of the consoclidation of SPL's train dispatching offices
to the nev, Denver dispatching center.

gection 9

The provisions of this Implementing Agreement address a specific
and unigque situation. Its provisions shall not serve as pracsdent

in the future by any party.

gection 190

All provisions contained in this Iaplesmenting Agreament shall be
retroactive to April 1, 1994.

Denver, Colorado

Dated: ﬂly 2S5 9%
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In the Mattar of the

Arbitration betwveen: Pursuant to Article I, Section 4

of the Ndw York Dock Conditions

CONSOQOLIDATED RAIL CORPORATION
AND MONONGAHELA RAILWAY COMPANY,
ICC Finance Docket No. 31875

Carriers,
and
UNITED TRANSPORTATION UNION(E),

Organization.
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Hearing Date: September 24, 1992
Hearing Location: Pittsburgh, Pennsylvania
Data of Award: October 29, 1592 '

JOHN B. LaRGCCO
ARBITRATOR
928 Second Street, Suite 300
Sacramento, California 95814-2278

STIPULATED ISSURS IN DISPUTE

(1) Doces the Referee have the authority under New

to determine whether the Conrail or the

MGA Schedule Agreement will apply on the
consclidated operation.

(2) If the answver to question (1) is yes, subseguent
to the consolidation of the Monongahela Railway
Company operations into Consolidated Rail
Corporation, will the collective bargaining
agresaents applicable to Locomotive Engineers and
Locomotive Firsmen formerly employed by
Monongahela Railwvay Company be:

{(a) the collectiva bargaining agreemants
governing rates of pay and working conditions of
Locomotive Engineers and reserve engine service
employees on Conrail; or

(b) the <collective Dbargaining agreements
applicable to the employees on the Monongahela
Railway Company prior to the consolidation?
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QPINION

I. INTRODUCTION

On Octcber 10, 1991, the Interstate Commerce Commission (ICC)
approved the Consolidated Rail Corporation’s application to marge the
Monongahela Railway Company (MGA) into the Consolidated Rail
corporation (Conrail).’ consolidated Rail Corporation-Merger=
Monongahela Rajilway, I.C.C. Finance Docket No. 31875 (Decision dated
October 4, 1991). To conpensate and protect employees affected by the
merger, the ICC imposed the smployee merger protection conditions set
forth in New York Dock Rajlwav-Control-Brooklyn Eastern District
Terminal, 360 I.C.C. 60, 84-90 (1979); affirmed, New York Dock Railway
v. United States, 609 F.2d4 83 (2nd Cir. 1979) ("New York Dock
Conditions”) on the Conrail and the MGA pursuant to the relevant
enabling statute. 49 U.S.C. §§ 11343, 11347.

This arbitration is conducted pursuant to Section 4 of the New
York Dock Conditions.? Pursuant to an agreement memorialized by an
August 27, 1992 letter, the Carriers and the Organization appointed
the undersigned as Arbitrator in this matter and stipulated to the
issues in dispute which appear on the title page of tpis Opinion.

Both parties filed 1lengthy prehearing submissions. The
Arbitrator entertained oral argument during the September 24, 1992

hearing. At the Arbitrator‘’s request, the parties waived the thirty

' The term “Carriers” in this Opinion refers to the NGA and Conrsil,

2 AlL sections pertinent to this case appedr in Artscle | of the New Tork Dock Conditrons. Thus, the
Argitrator will only cite the particular section mumder.
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day time limitation, set forth in Section 4(a)(3) of the New York Dock
Conditions, for issuing this Award.
II. BACKGROUND AND SUMMARY OF THE FACTS

The MGA, which consists of 162 miles of track in Pennsylvania and
West Virginia, was, for many years, jointly owned by Conrail, the
Pittsburgh and Lake Erie Railrocad (now the Three Rivers Railrcad) and,
one of ths predecesscr companies of CSX Transportatiocn, Inec.
Ninety-nine percent of MGA’s resvenus traffic is generated from coal
hauling originating at coal fields along MGA’s line. In 1990, MGA
interchanged eighty-three percent of its coal traffic with Conrail.
Besides connecting with Conrail at the north end of West Brownsville,
the MGA interchanges with the former Pittsburgh and Lake Erie Railroad
at Brownsville Junction and with the CSX at Rivesville, West Virginia.

The MGA is divided into two divisions, west and east. Both
divisions meet at Brownsville, Pennsylvania the northernmost point en
the MGA. The east division follows the Monongahela River scuth to
Fairview, West Virginia while the west division runs from Brownsville
southwesterly through Waynesburg, Pennsylvania to Blacksville, West
virginia.

In 1990, Conrail purchased .100% of the MGA stock and on August
14, 1990, the ICC approved Conrail‘’s application to acquire the MGA.
Sonsolidated Rail Corporation-Control Monongahela Railway Company, ICC
Finance Docket No. 31630 (Dacided on August 14, 1990) Although the
ICC imposed the New York Dock Conditions to protect any employees

adversely affected by the acquisition, the Conditions were never
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triggered since Conrail did not commence integrating the MGA into
Conrail until after the October, 1991 merger.

Pursuant to written notice issued under Section 4 of the New York
Dock Conditions, the Carriers notified the Organization, on July 3,
1992, of their intent to consolidate, unify, and coordinate all the
facilities and operations of the MGA into the Conrail. The Carrier’s
notice contemplated that Conrail would completely subsume the MGA,
that is, there would no longar be any MGA operations, services, or
facilities. In sum, the MGA, as presently constituted, would go out
of existence because the entire MGA would accrete into Conrail.
. At a meeting held on May 13, 1992, the Carriers presaented the
Organization with a detailed explanation of the impending
consolidation. To fully understand the breadth of the operaticnal
changes and the effect of these changes on MGA Engineers, the
Arbitrator must initially relate how trains are currently operated
over the MGA. Coal producers located along the MGA place car crders
with the Conrail. Conrail train and engine crews deliver a train of
enpty cars to the MGA-Conrail interchange point at West Brownsaville,
Pennsylvania. MGA train and engine crews report to duty at
Brownsville and thus, the ampty coal trains frequently sit idle for up
to three hours at Brownsville while the MGA crew members are reporting
to their on duty point, and being transported to West Brownsvillae.
The MGA crew opsrates the enmpty train to the coal producer for
loading. Since all MGA crew members are compensated at yard rates, as

if they are performing yard service, another MGA crew must relieve the
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first crew during the lcading operation to avoid paying costly
overtime compensation to the first crew. The second crew completes
the locading process and operates the train back to Wast Brownsville
where it is interchanged with the Conrail. Under the Carriers’
proposed consolidation every facet of current train operations will
change substantially. The new on and off dnfy point for all crevs
will be Waynesburg, Pennsylvania, a more centralized point than
Brownsville. Conrail will run empty trains, originating at either
Conway Yard in Pittsburgh or Conemaugh Yard at Johnstown, through West
Brownsville to oith;r Waynesburg on the west divisi;n or Maidsville on
the east division (apparently, crews reporting to duty at the new crew
base at Waynesburg will be transported ¢to Maidsville, which is
reasonably close to Waynesburg). Since crews will take over the empty
trains at Waynesburg, the Carriers predict that a single crew can
deliver the empty train to the coal producer, load and return it to
Waynesburg within eight hours. Moreover, the Carrier optimistically
forecasts that some crews may be able to make two or more turns to
some niness.

In addition to a substantial alteration in how trains will
operate over the former MGA, many, if not all MGA support activities,
will be integrated into similar activities performed on Conrail.
Thus, supervision, train and crew dispatching, customer service, and
other administrative functions will be totally integrated into
Conrail’s system wide or regional facilities which presently perform

identical functions.
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The parties met on May 27, 1992, to discuss the terms and
conditions of a New York Dock implementing agreement. According to
the Organization, MGA Engineers negotiated with the Carriers for only
about thirty minutes bacause most of the day was spent on negotiations
between the Carriers, and MGA Conductors and Trainmen.? Despite the
short bargaining session, the Carriers and Organization, thareaftar,
reached a tentative agreement on all issues surrounding the Carriers’
proposed consolidation of MGA operations into Conrail, except, the two
issues presented to the Arbitrator. The parties deadlocked on whether
the MGA Engineers should come under the collective bargaining
agreement applicable to Locomotive Engineers on Conrail or remain
under the MGA scheduled engineers’ agrcnont.‘ The Carriers sarved
the July 3, 1992 formal notice, under Section 4 of the New York Dock
Conditions, to invoke arbitration. Throughout tho' handling of this
dispute on the property, the Organization reserved the right to raise
the threshold issus of whether or not this Arbitrator has the
authority to determine which collective bargaining agreement will

apply to the MGA Engineers subsequent to the coordination.

s Negotiations Detween the United Transportation Union (CAT) and the Carriers were fruitful. On July
2, 1992, the UTUCCAT) and the Carriers entersd into & New York Oock (mplementing sgresmant, which mmong other
things provided that the Conductors snd Traimmen would be placed under the coliective bargaining agreement in
sffect bDetween Conrafl and the UTU(CAY). The MGA sgreemant applicable to Conductors and Trainmen wes
terminated. '

¢ In anticipation of resching an arrenqament whereby the NGA engineers would come under the sgreement
applicabie to Conretl locomative enginsers, Conreil and the Srotherhood of Locomotive Engineers entered inte
an implementing agresment, dated September 18, 1992, to cover the conselidetion of train opsrations. The
inolementing agresment, permits NGA engineers to be governed by the sgreement applicable to tocometive engineers
on Conrail, and pravides that Conrmil Engine Service Seniority Drstrict € will be expanded to 1nclude the entire
MGA property,
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III. THE POSITIONS OF THE PARTIES

A. The Carriers’ Position

The United States Supreme Court and the ICC have both interpreted
the Interstate Commerce Act to permit an arbitrator to abrogate a
collective bargaining agreements on raill properties effecting an ICC
authorized merger.

The Interstate Commerce Act exempts Carriers from all laws
necessary to carry out a merger transaction. 49 U.S.C. § 11341(a).
In Norfolk Western Railway v, American Train Dispatchers, 111 S.cCt.
1156 (1991), the United States Supreme Court adjudged that the
statutory exemption extends to all laws including a railrocad’s
bargaining and agreement obligations under the Railway Labor Act.
Recently, consistent with the Supreme Court’s ruling, the ICC decided

that a collective bargaining agreement ‘cannot impede a railroad’s.
inplementation of an approved transaction. CSX Corporation-Control-
Chesaie System Inc. and Seaboard Coast Line Industries, 8 I.C.C. 2d

715% (19.92). Thus, the ICC has firmly ruled that not only are

arbitrators free to change provisions of collective bargaining

agreements where those provisions impede an authorized merger but

also, becausa the arbitrator is an extension of the ICC, the

arbhitrator is actually under a duty to abrogate collective bargaining

agreenments which impair implementation of a transaction. Norfolk
- - W

Railway, 4 I.C.C. 24 1080 (1988). Therefore, the MGA Schedule
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Agreement must give way to the Carrier'’s necessity to effectuate the
transaction.

continuation of the MGA Schedule Agreement would not just impede,
but would defeat the entire merger. The Scope Rule in the MGA
agreement prevents Conrail engineers from manning trains beyond the
current interchange point at West Brownsville. Unlike the conrail
collective bargaining agreement applicable to Engineers, the MGA
agreement doas not provide a reasonable and feasible methcd for the
Carrier to establish a new terminal. Thus, Conrail would have to
retain the inefficient West Brownsv@llo terminal, more than 2% miles
from the proposad Waynesburg crew base. Similarly, under the
Carriers’ proposed operational arrangement, all engineers will report
to Waynesburg, regardless of whether the engineer will be operating on
the east or west division, yet the MGA agreement calls for maintenance
of extra lists at both South Brownsville and Maidsville. The MGA
agresement continues to recognize the craft and class of firemen and so
displaced engineers can presumably hold riding firemen positions.’
on Conrail, the firemen’s craft has been eliminated and in its stead,
the UTU(E) and Conrail cresated the reserve engine service employment
progran. To establish interdivisional service on the MGA, the
Carriers’ must follow the negotiation and arbitration provisions of
Article IV of the October 31, 1985 National Agreement. An arbitrator

could impose conditions so onerous that Conrail would be precluded

§ There are 32 active Engineers on the MGA. Conrarl propeses that NGA fngineers be gevernes by Cthe
collective bargeining agreement covering Contart Engineers angd that those employees Listed on the NGA firemen
Roster, when not working as Locomotive Engineers, would be governed Dy tha agreement between Conraill ang the
«TU(E) which cavers the reserve engine sefvice craft.
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from instituting interdivisional service from Conway yard to
Waynesburg. Under the Conrail agreement, if certain conditions are
met, Conrail may unilaterally institute interdivisional servica.
Clearly, the Carriers could not achieve the goals of the transaction
if the MGA agreement remains in effect. Therefore, concomitant with
his ICC delegated authority, the Arbitrator must place the MGA
Engineers under the applicable Conrail agreements.

Under the controlling carrier principle, the Conrail agreement
applicable to lLocomotive Engineers should apply to MGA Engineers
subsequent to the transaction because MGA work and operations will
have been completely integrated into Conrail. Rajilway Yardmasters of
Anerica and Unjon Pacific Raflroad, NYD § 4 Arb. (Siedenberg:

5/18/83). Conrail, not the MGA, will operate all trains over the
former MGA property. All MGA operations will cease. Conrail will not
just be the controlling or dominant Carrier but the scle Carrier.
Employees who are transferred to a controlling carrier, as part of a
merger nust leave their old collective bargaining agreement behind.

Norfolk and Western Railway-Exception-Coptxact Lo Operate Trackage

Rights., (Decided June 27, 1989). I.C.C. Finance Docket No. 30582

(Interstate Rajlroad Company]. The MGA Agreement becomes obsolete
with the advent of consolidated operations totally controlled by

Conrail.

The Carriers alternatively argue that even if the New York

Conditions, as interpreted by the ICC, do not mandate abrogation of

the MGA agreement, it cannot survive on the merged system because the
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Locomotive Engineers’ contract on Conrail is the only permissible
labor contract covering the craft of engineers on Conrail. The
ongoing propriety of a single agreement applicable system wide to all
Conrail Engineers is preserved by the status quo provisions of the
Railway Labor Act. The Northeast Rail Service Act of 1981 carried
forward, as Section 708(A), the provisions of the Regional Rail
Reorganization Act of 1973, as anmended, which appeared in Saction
504 (D). These provisions provide for one collective bargaining
agreement system wide for each certified craft on Conrail. The
Conrail Privatization Act of 1986, placed the one system wide
agreement per craft provision within the status quo of the Railway
Labor Act. Retaining the MGA agreenment would establish more than one
agreement for the same craft, on Conrail, in direct contravention of
statutory law. None of the statutes permit multiple labor contracts
covering the sanme craft in the event of a merger. If the Organization
wishes for the MGA Engineers’ agreement to survive, it must change the
status quo through Section 6§ of the Railway Labor Act.

In summary, the Carriers urge the Arbitrator to exercise his
delegated authority to provide that the New York Dock implementing
agreement contain a provision that the MGA Engineers will henceforth
cone under the applicable collective bargaining agreements between
Conrail and its craft of Locomotive Engineers and Reserve Engine

Service Employees.
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B. The Organjzation’s Pogitign

The Organization questions whether or not an .arbitrator
adjudicating disputes under Section 4 of the New York Dock Conditions,
has the authority to abrogate existing collective bargaining
agreements unless the Carriers first o'xnaust the negotiation
procedures mandated by the Ralilway Labor Act. Rather, the Arbitrator
is limited to f.ashioni:iq an implementing agreement vhich provides for
a fair and equitable resarrangement of forces. Purthermore, Section 2
of the New York Dock Conditions preserves existing collective
bargaining agreements.

In Brotherhood Rajlway Carmen v. Interstate Commerce Commission.
the Court of Appeals for the District of Columbia Circuit decided that
the statutory exemption in the Interstate Commerce Act did not empower
the ICC to override collective bargaining agreements. 880 F.2d 562
(D.C. Cir. 1989). Early arbitration decisions issued under Section 4
of the New York Dock Conditions determined that arbitrators may not
simply eradicate collective bargaining agreements. Norfalk and
¥estern Fallway Company and Railway Yardmasters of Amsrica, NYD § 4
Arb. (Sickles 12/30/81). Norfolk and Western Railwav/Illinois
Terminal Rajlroad and Brotherhood of Locomotive Engineers, NYD & 4
Arb. (Zumas: 2/1/82)

Conrail failed to show that it is necessary to apply its own work
rules across the MGA territory. When feasible, employees in

coordinated territories must continue to be governed by their own work
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rules. Railw ohi ilw
United Transportation Union, NYD & 4 Arb. (Cluster; 8/7/85}.

Even if this Arbitrator has the authority to abrogate the MGA
agreement, the absence of the MGA agreement would undermine an orderly
selection of forces. Trying to equitably divide work between Conrail
Engineers and NGA Engineers will be chaotic without the MGA agreement.

Since the MGA and the Organization recently renegotiated the
MGA agreement, the Carriers obviously realized that leaving the MGA
agreement intact would hardly impede the impending consolidation.
Stated differently, if the MGA agreement is such an cbstacle to the
institution of consolidated and marged operations, the Carriers should
not have negotiated a new schedule agreement back in March, 1992.
Even though the Carriers have not shown that retention of the MGA
agresment would thwart the establishment of consolidated operations,
the Organization is willing to negotiate with the Carriers over
existing rules in the MGA agreement to the extent that the rules might
impinge on the institution of efficient consolidated operations.
Changes in agreement language to accommodate specific operaticnal
problems can be negotiated without violently destroying the MGA
agreement. The selection of forces should be done with as little
intrusion into callective bargaining agreements as possible.
Burlington Northern Railroad and United Transportation Union, MCC § 4
Arb, (Vernon: 3/29/91).
MGA Engineers would endure tremendous monetary hardship if they

are placed under the agreement applicable to Conrail Locomotive
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Engineers. In several respects including a higher reduced crew
differential, the compensation for MGA Engineers in the MGA Schedule -
Agreement is greater than the compensation afforded to cConrail
Engineers. Also, transferring the on and off duty point to Waynesburg
will alsc cause personal hardships for many enployees who have
purchased residences based on rsporting to work in Brownsville.

The Organization concludes that the Arbitrator lacks the
authority to nullify the MGA agreement and, alternatively, and
assuming that the Arbitrator holds such authority, the Arbitrator
should retain the MGA agreement for current MGA Engineers.

IV. DISCUSSION

In 1991, the United States Supreme Court definitively resolved
the decade long dispute over whether or not the ICC and arbitrators,
who fashion implementing agreements under Section 4 of the New York
Dock Conditions, had the authority to change, alter, or abrogate
existing collective bargaining agreements. 1In Norfolk and Western
v, Brotherhood Rallway carmen, the Court unequivecally ruled that
Section 11341(a) of the Interstate Commerce Act permits the ICC and
Naw York Dock arbitrators to exenpt railroads from existing collective
bargaining agreements to the extent necessary to carry out ICC
approved transactions. 111 S.Ct. 1156 (1991).

The Court cbserved:

"Our determination that § 11341(a) supersedes
collective-bargaining obligations via the RLA as necessary

to carry cut an ICC approved transaction makes sense of the
consolidation provisions of the Act, which were designed to
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promote “"economy and efficiency in interstate transportation
by the removal of the burdens of excessive expenditure."
v , 292 U.S. 522, 534-533%, 54 S.Ct. 819,
825, 78 L.Ed. 1402 (1934). The Act requires the Commission
to approve consolidations in the public interest. 49 U.S.C.
§ 11343(a)(1). Recognizing that consolidations in the
public interest will "result in wholesale dismissals and
extensive transfers, involving expense to transferred
employees® as well as “the loss of seniority rights," Unitaed
States v, lowden, 308 U.S. 225, 233, 60 S.Ct. 248, 252, 94
L.Ed. 208 (1939), the Act imposes a number of labor-
protecting requirements to ensure that the Commission
accommodates the interests of affected parties to the
greatest extent possible. 49 U.S.C §§ 11344(b)(1)(D),
11347; See also New York Dock Railway-Control-Brooklyn
Eastern District Terminal, 360 I.C.C. 60 (1979). Saction
11341(a) guaranteas that once thase interesta ara accounted
for and once the consolidation is approved, obligations
igposed by laws such as the RLA will not pravent the
i ) . If '
11341(a) did not apply to bargaining agreements enforceable
under the RLA, rail carrier consolidations would be
difficult, if not impossible, to achieve. The resolution
process for major disputes under the RIA would so delay the
proposed transfer of operations that any efficiencies the
carriers sought would be defeated. Ses, e.9., Burlington
Northern R. Co, v, Maintenance Emplovees, 481 U.S. 429, 444,
107 sS.Ct. 1841, 1850 95 L.Ed.2d 381 (1987) (resolution
procedure for major disputes "virtually endless"):; Datroit
s 396 U.S. 142, 149,
90 S.Ct. 294, 298, 24 L.Ed.2d4 1325 (1969) {dispute resclution
under RLA involves "an almost interminable process"):
ilw . 384 U.S. 238,
246, 86 S.Ct. 1420, 1424, 16 L.EA.2d 501 (1966) (RLA
procedures are “purposely long and drawn out®). The
immunity provision of § 11341(a) is designed to avoid this
result.

“We hold that, as necessary to carry out a transaction
approved by the Commission, the term “all other law" in §
11341(a) includes any cbstacle imposed by law. 1In this
case, the term "all other law" in § 11341(a) applies to the
substantive and remedial laws respecting enforcement of
collective-bargaining agreements. Our construction of the
clear statutory command confirms the interpretation of the
agency charged with its administration and expert in the
field of railroad mergers. We affirm the Commission’s
interpretation of § 11341(a), not out of deference in the
face of an ambiguous statute, but rather because the
Commission’s interpretation is the correct one.™ 111 S.Ct.
1165, 1166
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After the Supreme Court handed down its decision, the ICC, as it
had dons several times in the past, determined that arbitrators
working under the delegated authority of the ICC, may write
implementing agreements which exempt approved transactions froa the

Railway Labor Act and collective bargaining agrsements subject to the
Railway Labor Act. CSX Corporation-cControl-cChesaie Svatem Inc., and

seaboard cCoast Line Industrias, 8 I.C.C. 24 715 (1992). In that

decision, the ICC expressly commented on the standard for determining
whether or not the statutory exempticn should be applied to a
particular transaction. The ICC wrote:
"Furthermores, the "necessity”" predicate is satisfied by

a finding that some "law" (whether antitrust, RLA, or a

collective bargaining agreement formed pursuant to the RLA)

is an impediment to the approved transaction. In other

words, the necessity predicatae assures that the exemption is

no broader than the barrier which would otherwise stand in

the way of implementation. It constrains the breadth of the

remedy, not the circumstances under which it applies. 8

The ICC has thus decided that collective bargaining agreements
nust yield to the extent that the agreement provisions are impediments
to carrying out an approved transaction.®

As the Organization points out, several arbitration decisions
issued under Section 4 of the New York Dock Conditions in the early
1980’s, found that, in view of the language in Section 2 of the
Conditions, collective bargaining agresments must be preserved sven if

continuation of the agreements rendered it is infeasible for a

¢ Since the Arbitrator derives Nis suthority from the 1CC, the Arditrater must strictly follou the
1CC’'s pronouncements.
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railroad or to realize the benafits (or offiéiencies) of the
transaction. However, the U.S. Supreme Court’s holding, which
overruled the D.C. Circuit Court of Appeals decision cited by the
Organization, leaves no doubt that Section 4 prevails over Section 2.

Therefore, this Arbitrator is vested with the authority to decide
the second question at issue, that is, whether the MGA Locomotive
Engineers should remain under the MGA agreement or be placed under the
agrsement applicable to Conrail’s Locomotive Engineers.

In this case, the Carriers presented overwhelming evidence that
retention of the MGA agreement would effectively block the
establishment of consolidated train operations and thus, completely
undernmine the ICC approved merger. Under the proposed consolidated
operation, the prior distinction between MGA operations (and its
employees) and Conrail operations (and its employees) will not just
becoms blurred, but, rather, will be totally eliminatad. MGA
Engineers will be fully integrated into the Ccnriil system. They will
no longer be identifiable (except to the extent that the Engineers
might hold equity, preferential or prior rights over trains operating
on the former MGA praoperty).’ Operations over Conrail and the former
MGA will be homogenous. There will not be any interchange between
Conrail and the MGA, because, pursuant to the ICC’s authorization,

they will henceforth constitute one railroad.

7
benafits.

The MGA Engineers will aiso be Identifisble for purposes of dispensing New York Dock protective
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The absence of separate and distinct MGA train operations
militates against retaining the MGA agreement. The Carriers
persuasively pointed out that the MGA agreement could operate in
numercus ways to effectively bar the institution of merged operations.
As part of its approval of the merger, the ICC permitted the Carriers
to initiate operational efficiencies, based on economies of scale and
improved oquipnont utilization, to better serve the ccal producers
along the MGA iino. Leaving the MGA agreement intact would certainly
pravent the Carriers from changing existing egquipment utilization and
the present rail traffic patterns. The MGA agresment could bar a
Conrail Engineer from operating on the former MGA property, prochibit
the eatablishment of a centralized crew base, and require the Carriers
to duplicate nany administrative functions already performed by
Conrail. Contrary to the Organization’s argument, this not a
situation where only one or two MGA agreement provisions are hindering
specific aspects of the Carrier’s operating plan. Rather, because
this merger involves the complete integration of the MGA into Conrail,
the totality of the circumstances compel a total abrogation of the MGA
agreenent.. Stated differently, it is impossible to accommodate the
transaction by amending a few rules in thg MGA agresement. Retaining
. even a residug of the MGA agreement will impede the impending
transaction since the agrsement, in and of itself, would maintain the
MGA as a separate railroad property which is anathema to thé complete

integration of operations.
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Conrail is the controlling Carrier in the merger and thus, it is

‘most appropriate to place MGA Engineers under the Agreement applicable

to locomotive Enginsers on Conrail. Southern Rallwav-Purchase-

Illinois Central Railroad Line, 5 I.C.C. 2d 842 (1989). Complete
integration of train operations makes it unwieldy for MGA Engineers to

carry any portion of the MGA agreement with them to Conrail. Imposing
nultiple agreements on the former NMGA territory would render the
coordination not just awkward but would thwart the transaction.

The Conrail agreement governing Conrail’s Engineers differs from
the MGA agreement. The Organization asserts that the level of total
compensation in the Conrail agreement is bslow the level of total
earnings accruing to Engineers under the MGA agreement. Assuming that
the Organization’s monatary calculations are correct, the ICC imposed
the New York Dock Conditions on the Carriers for the specific purpose
of protecting employees who suffer a wage loss as a result of changes
in ocperations stemming for the merger. The amount of compensation
which MGA Engineers are currently receiving will be included in their
test period average searnings. Subsequent to the introduction of
consolidated operations, if a former MGA Engineer does not earn
compensation equivalent to the Engineer’s test period average, because
of a merger related change in operations, the Engineer will be
afforded a displacement allowance in accord with Section 5 of the New
York Dock Conditions. In conclusion, the protective provisions of the
New York Conditions are designed to protect enmployees from being

placed in a worse position with respect to their compensation.
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To reiterate, this Arbitrator has the authority, under Section 4
of the New York Dock Conditiong, to determine which schedule agreement
will apply to MGA Engineers following the coordination and, the
Arbitrator rules that, the MGA Engineers must be placed under the
collective bargaining agreements applicable to Locomotive Engineers

and Reserve Engine Service Employees on Conrail.
ANARD AND ORDER
1. The ansver to the first stipulated issue in dispute is Yes.
2. The ansver to the second stipulated issue in dispute is the
collective bargaining agreements governing rates of pay and working

conditions of Locomotive Engineers and Reserve Engine Service
Employees on the Consolidated Rail Corporation.

Datad: October 29, 1992

%{‘ John B. LaRocco
Arbitrator

JBL/dm

azawarda/conrail . uty
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FINDINGS

This is an arbitration proceeding pursuant to the

provisions of the New York Dock Labor Protective

Conditions (under Appendix III, Article I, Section 4)
imposed by the Interstate Commerce Commission in Finance
Docket Number 30053,

The dispute involves the announced intention of the
Seaboard System Railrcad (the "Carrier") to coordinate,
;;an;fer and/ét reassign certain train dispatching functions
performed by employ;es represented by the American Train
Dispatchers Assoclation (the "Organization") from offices
in Birmingham, Alabama, to cffices in Atlanta, Georgiaj;
Bruceton, Tennessee; Jacksonville, Florida; and jobile,
Alabama.

Written notice of such proposed changes was sent to
appropriate QOrganization officials by letter dated October
22, 1%84. Under dats of November 10, 1984, the Organization
responded, requesting resoclution of a number of questions
raised by the proposed move. The parties met to discuss
the matter on November 13, 1984, at which time the Carrier

presented a proposed Implementing Agreement to the



Organization. Discussions continued on Novemhe£ 14 and 29,
1984, wWhen no accord was reached, the Carrier served notice
by letter dated December 20, 1984, of its intention to invoke
the arbitration provisions set forth in Appendix III, Article

I, Section 4 of New York Dock. As a result, tha Referee

. was selected by the parties to hear and resolve the dispute.

Hearing was held in Jacksonville, Plorida on January 17, 1985.
Tha partiQs were given full opportunity to present oral and
written argument,

As arranged at the hearing, the parties filed post-
hearing summaries, which were received by the Arbitrator on
January 29, 1985. The Arbitrator also received on February
{l, }985 a lecter from the Carrier "taking exception" to
portions of the Organization's post-hearing summary.

The parties agresed to extend the time limit for
submigsion of the Referee's Award to 30 days beyoné receaipt
of the final doéﬁmant.

The Carrier's proposal for the "coordination, transfer
and realignment of train dispatching territory” invelves the
abolishment of seven Train Dispatche£ positions and the
positions of Chief,Assistant Chief, Night Chief, and Ralief
Chief Dispatchers at Birmingham, as well as one dispatching
position at Jacksonville., The Carrier proposes no addition
to forces at the locations to which dispatching duties would
be transferred from Birmingham. The propoesed changes would

assign various subdivisions to Train Dispatchers at other

-



locations; the Main Line Train Dispatchers would continue

at present, with the Nashville Division Superintendent having
jurisdiction of the line north of Birmingham and the Mobila
Division Superintendent having jurisdiction éver Birmingham

and the line south of Birmingham.

Adequacy of the Notice
The Organization's initial position is that the

Carrler's notice of October 22, 1984 should be dismissed,
bacausae it fails in several respects to meet the requirements

mandated by Article I, Section 4 of New York Dock.

First, the Organization notes that the notice seeks to
eliminate the position of Chiaf; Aasigtant Chief and Night
Chief Dispatchers, "but dces not provide for the transfer or E
other dlsposltion of work presently performed by tﬁese
positiong”. Second, the notice, according to the Organization,
does not provide for the transfer or other disposition of work
on the Sylacauga Subdivision. Third, the Organization
alludes to an overall "restructuring program"” of the CSX
Corporation, of which SBaboa¥d System Railroad is a part.
The'Organization argues that it is entitled to receive
protection now for Train Dispatchers from the effects of
Eurther consolidations of which the Birmingham mova is
reported to be a part,

Article I, Section 4 of New York Dock reads in
pertinent part as follows:

4. Notice and Agreement or Decisgion .-

{a) Each railrcad contemplating a transaction

which is gsubject to these conditions and may cause



the dismissal or displacement of any employees,: or
rearrangement of forces, shall give at least ninety
(90) days' written notice of such intended trans-
action by posting a notice on bulletin boards
convenient to the interested employees of the
rallroad and by sending registered mail notice
to the representatives of such interested employees.
Such notice shall contain a full and adequate
statement of the proposed changes to be affected
by such transaction, including an estimate of the
number of employees of each class affscted by the
intended changes, ., ., .
The Referee doasg not £ind that these'allegations on
the Organization's part are of sufficient weight for a
Einding that the Carrier has failed to make a "full and
adaquate statement of the proposed changes". As to the
work of the Chief Dispatcher and others performing such
work, the Carrier's notice spalls ocut in four or five
nunbered paragraphs how train dispatching work will be
assigned to other points. Another numbered paragraph
(No. §) indicates jurisdictional responsibility for Main
Line Train Dispatéhers remaining at Birmingham as being
agsgigned to Superintendents of the Nashville and tlabile
Superintendents. The work of a Chief Dispatcher can
logically only have substance insofar as it relates to the
amount of dispatching work at a location requiring a "Chieg"
function. The notice is clear on its face that the
functions of the positions referred to by the Organization
are to be disbursed as outlined by the Carrier to various

,other points, with no "Chief"” function remaining at the

much reduced Birmingham office.



As to reference tc the trackage in the Sylicauga
subdivision, this appears to have been subject to recent
reorganization. The parties have exchanged sufficient
information as to which Division this Subdivision is a
paét. lClearly, any confusion about this does not affect
the rearrangement of forces proposed by the Carrier.

The Organization, quite understandably, is concerned
not only with each transaction affecting the employees it
represents; it also wishes to know how such moves fit into
longer range consolidation plans which the Carrier may have.
Nevertheless, Section 4 (a) refers to contemplation of "a
transacticn" and requires a "full and adequate statement”
about "such transaction" (emphasis added). The Carrier has
met its obligation as to the Birmingham train dispatching
move, even if information is not included about future
transactions which may or may not now ba in the planning
stage and about which precise information may or may not
now be known to the Carrier. The Organization is protected,

of course, by the New York Dock requirement of further

notice, discussion and, if necessary, arbitration of any
further moves.

The Raferee thus finds that the Carrier's notice of
October 22, 1984 meets the requirement of Article I, Section
4. This leads to the determination of the terms of a

resulting Implementing Agreement.



The Implementing Agreement

The Carrier and the Qrganization have provided each
other and the Referee with proposed Implementing Agreements
to ¢over this transaction.

Before salecting from among the terms proposed by the
barties, the Referee notes both the axtent and limltations
of his authority as provided in Article I, Section 4. The
operative gecond paragraph of this section reads as follows:

Within five (5) days from the date of receipt
of notice, at the requast of either the railroad or
representatives of such interested employees, a place
shall be selected to hold negotiations for the
purpose of reaching agreement with respect to
application of the termsg and conditions of this
appendix, and these negotiations shall commence
immediately thereafter and continue for at least
thirty (30) days. Each transaction which may

result in a dismissal or displacement of employees

or rearrangement of forces, shall provide for the

salection of forcas from all employees involved on

a baslg accepted as appropriata for application in

the particular case and any assignment of employees

made necessary by the transaction shall be made on

the basis of an agreement or decision under this

section 4. |, ., ,

This provision refers to an agreement with respect to
"application of the terms and conditions of this appendix”.
The cited "appendix” includes digplacement, dismissal and
separation allowances {(Section 5, 6 and 7); maintenance of
fringe benefits (Section 8); and moving expenses and loss
from home removal (Sections 9 and 12}). Separate from these
is the requirement of an “agreement or decision™ as to “"the

selection of forces from all employees involved on a basis

-G~



accepted as appropriate for application in the particular
case”. It will be these criteria which will guide the
Referee in his formulation of an Implementing Agreement.

An analysis of the Carrier's proposed Agreement reveals
the following: Paragraph 1 states that the New fork Dack
labor protective conditions "shall be applicable”. 1In

stating the obvious (see New York Dock Article I, Section ),

the Carrler also argues that the conditions should be as
stated in New York Dock, without amendment or embellishment.
Paragraphy 2 through 7 describe the revised assignment of
dispatching work, concerning which there appears to be no
reason to dispute the Carrxier's determingtions. Paragraph
8 describes the classifications and, to some degree, the
responsibility of Train Dispatchers remaining at Birmingham.
Paragraph 9 refers to "former SCL Train Dispatchers” who
transferred to Birmingham and states that they "will be
re?ulred“ to exercise Clerk seniority if they do not stand
for a Train Dispatch position. Paragraphs 10-l] are general
provisions, on which comment will be made below.

The Organization's proposed Implementing Agreement
congists of two Articles. Article I concerns "Changes To
Be Effected" and duplicates provisions of the Carrier’'s
proposed Agreement. Article II concerns "Terms and
Conditions"” which, for the purposes of the Referee's findings,
may be analyzed in the following manner (numbers referring

to the Sections of Article II):



Ganeral Daefinitions:

1. Definition of displaced an& dismissed
employees
2. Definition of change of residence
23. Selection of choice of protective benefits
- and conditions .
24, Test period information and £iling of

claims

Seniority Rights:

3. Exercise of seniority
19. Duration of seniority rights

20. Displacement rights in other crafts

Benefits and Conditions gg:Emgloxment
4. Vacation and sick leave benefits
S. Qualifying time
~ 6 through l0. Transfer and relocation costs
and conditions
17. Extansion of sick leave benefits
13. Improvement of expense allowance

21. Separation allowances

Establiahment of Hew Positions

1l. through 16. Creation of additional positions

22. Guaranteed Assigned Train Dispatcher positions



Congideration now turns to which of these proposed
provisions should be included in the Implementing Agreement.
These will be addressed under the categories adopted above

by the Referee,

Establishment of New Positions .

The Carrier's formal notice to the Organization on
October 22, 1984 specified the abolishment of 1l positions
at Birmingham and one at Jacksonvilla., In detailing the
transfer of responsibilities to other locations, the Carrier
gave no indication of the establishment of comparable new
posltionsi Sections 11-16 of the Organization's proposal
would establish new positions in Birmingham and at other

locatlions. Under these Section 4 New York Dock proceadings,

there is no mandate provided to permit the Referase to direct
the Carrier to maintain or establish a work force of
particular size or des;ription. While the “selaection of
forces” is at the heart of the Raferee's jurisdiction, this
must necessarily be accomplished after determination by the
Carrier ag to t@e size of the work force it deems -necessary.
‘Thus, the Referee has no grcunﬁs to consider the
Organization's suggestion as to the addition of positions.
The Carrier posits a coordination of work which it believes
can he accomplished by abolishing 12 positions. Should it

be found that the realignment requires additional positions

to accomplish the work as rearranged by the Carrier, the

—



Organization then indeed has a vital concern in reference
to the rights to such positions of employées whose postions
were abolished in the transaction. This, however, is a

separate matter, to be reviewed below,

Benefits and Conditions of Employment
As cited above, a number of the Organization's
proposals would expand on conditions specifically set by

New York Dock. This is particularly true of the

Organization's proposed Sections 6 through 10, which would
dat conditions for employees who may transfer to a new point
of employment. Conditions for such transfers are covered

in Article I, Sections 9 and 12 of New York Dock. The

Carrier may do no less than is provided in Sections 9 and
12. The jurisdiction of the Referee does not extend,
howevar, to providing for the expansion of such relocation
benefiés as are sought by the Organization. This position
is supported by ot.her similar recent arbitration proceedings.

In an Qregon Short Lina III proceedings (comparakla to New

York Dock proceedings), Refaree Richard Kasher stated as
follows (in Illinois Central Gulf-United Transportaticn Uniocn,
December 19, 1980):

The levels of benefits have been established
by the Appendix. The implementing agreement properly
deals with the means by which such levels are to be
afforded, but may not raise or lower them unless the
parties have so agreed.

-10-



Section 17 seeks added sick leave and supplemental
gickness benefits for certain Train Dispatchers, and Section
18 seeks a substantially }ncreased.Allgwance_fo:—ﬁxtra Train
Dispatcher expenses, Based on the reasoning outlined above,
such changes are heyond the jurisdiction of the Referee to
consider. Similarly, Section 21 seeks formulas for
separation allowances which subject is covered in New York
gggg Article I, Section 7, and requires no embaellishment
here.

There are, however, two Organization proposals in this
general category which the Referee finds fully appropriate

for the Implementing Agreement. The first is Section 4,

which seeks to clarify the retention (not expansion) of
vacation and sick leave benefits for displaced Train

Dispatchers. This is entirely consonant with Hew York Dock

Article I, Section 8, which protects employees affected by a
transaction from being deprived of "benefits attached to his
previous employment”.

Likewise, Section 5 proposes a means of providing

conditions for qualifying on unfamiliar territorg, which

may ke necessary as a result of the transaction. The
Organization states without contradiction that these proposed
conditions are identical to those in a previous similar
agreement. As part of the "salection of forces", the

Referee finds this proposal appropriate for inclusion in

the Implementing Agreement.

-11-
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General Definitions

Sactions 1,|12), 23, and 24 of the Organization's
propgcsals do not seem to be.at serious variance with the
somewhat briefer references to the same subjects in the
Carrier's proposal. An exception appear; to be the
Organization's specification that "change in residence"
ﬁeans a new work location more than 30 miles from the
employees current work location, Another may be the
Organization's'proposal, in Section 24 (b) of the precise
means for settling disputes in reference to claims for
displacement or dismissal allowances. The Award will direct
the parties to coordinate these Sections of the Organization's
proposals with those of the Carrier's proposal, provided,
h;uev;r, that if such agreement is not promptly achieved,
the reference to 30 miles will not be included and the claim
adjustment procedure recommended by the Organization will

be included.

Seniority Rights

Since the Carrier starts with the assumption of
abolishment of positions without the creation of'neﬁ
positions elsewhere, the Carrier's Implementing Agreement
makes no provisions of "gelection of forces". The
Organization understandably challenges such assumption.
As stateq above, the Refaree has no basis on which to
impose new positions on the Carrier. In pursuance of the

purposes of Article I, Section 4, however, it is entirely

~12-



proper to provide for the protection of seniority rights

of Birmingham Train Dispatchers in the event that the

rearrangement of work does lead tg new Train Dispatcher

work opportunities in the locatiéns where the work is

assigned. Thus, the Retereg £indq that the proposed

. provision in Section 3 (b) of the?Organization's proposal

to be appropriate, with the limitation that it shall apply

anly during the protective period for the Traln Dispatchers. —
Support for this view ls found in Referea Jacob

Seidenbery's Award in Baltimore & Ohio, etc. and Brotherhood

of Maintenance of Way Employees, aetc. (ICC Finance Dockat

No. 10095, August 31, 1983), in which it is stated:

While it is unquestioned that the BsO has the
sole discretion tec determine the size of the work
force it wants to use from N&SS forces, no Neutral
can prescribe the size of the work force that must
ha utilized. Howaver, this does not mean that the
B&O can, or should be permitted, unilaterally to
extinguish the vested seniority and pension rights
of inactive N&SS employees. The B&0O intends to
operate on N&SS property and it is inappropriate for
the B&0 to take action that would cause the N&SS to
lose permanently their recall rights to work on
N&SS territory, if the exigencies of operations should
warrant such a happy state. We find the B&Q's
amended propeosal to hire inactive N&SS employees as
new B&O employees, is not a satisfactory resolution
of this problem,

Section 3 (a) and (¢) are not required, since they
involve conditions already adequately covered in New York ———
Dock itself.

Section 19 of the Organization's proposal seeks

protection of the "duration of ., . . employment" goes well

beyond the protective period prescribed by tlew York Dock

-13-



and is thus inappropriate. Likewise, displacement rights
in another craft, covered in the Organization's Section 20,

is not required, since wage protection rights are fully

covered in New York Dock itself.

Carrier's Proposed Agreement

éec:ion 13 of the Carrier’'s proposal refaers to
possibtle "conflict" in the Implemenélnq Agreement and
"currently effective warking agreements". Without knowledga
as to what such “conflict" might be, the Referee finds it
inappropriate to include this provision within the

jurisdicticnal limit of New York Dock Article I, Section 4.

* * » * »

'The Referee places great emphasis on the desirability
of Implementing Agreements such as this to be arrived at
1nso£§r as possible by negotiations between the parties
rather than by the ultimate binding authority of an
arbitration award, The Referee alsc is aware of the
Carrier's understandable need to move forward with the
transacktion as expeditiously as possible. The Referea
will therefore prescribe a further period limited to 15
days during which the parties may make any further
adjustments in the Agreement by mutual accommodation.
Should such opportunity prove unnecessary or lead to
no accommodation, then the Implementing Award will, of

course, become effective as stated by the Referee.



AWARD
The Implementing Award between the Carrier and the
Organization Iin reference to the Train Dispatcher functions

at Birmingham shall be as follows:

1. The "Memorandum of Agreement” proposed by the

Carrier (Carrier Exhibit D) shall Le adopted, except for

Saction 13,

2. Sections l, 2, 23, 24 of Article II of the
Organization's proposed "arbitrated Implementing Agreement®
shall be coordinated with the appropriate sections of the
Carrler's proposal, in the manner prescribed in the Findings.

3. Sectjon 3 (b) (limited to the protection period)
and Sections 4 and 5 of Article II of the Organization's
proposed agreement shall be appropriately numbered and
adopted ayg part of the Implementing Agreement.

4. Within 15 days of the receiﬁt of thls Awvard, or
upon a mutually agreed later date, the parties shall meet
for the purposes of carrying out Paragraph 2 of the Award
and to make any other adjustments in the terms of the
Implementing Agreement which may be resached at such meeting.
Failure to agree at such meeting on any adjustments will

make ths Award final as specified in Paragraphs 1 through 13

)
/
CHeeloo¥7 AMQL

above.

HERBERT L. MARR, JR., Referee

New York, N. Y.

Dated: March 7, 198S
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Agreement betweén
DULUTH, MISSABE & IRON RANGE RAILWAY COMPANY (DMIR)
CANADIAN NATIONAL RAILWAY COMPANY (CN)
WISCONSIN CENTRAL TRANSPORTATION CORPORATION (“WCTC")
and their employees represented by
Al\;lERICAN TRAIN DISPATCHERS ASSOCIATION (ATDA)

WHEREAS, the Surface Transportation Board, in a Decision dated September §, 2001
(STB Finance Docket No. 34000), and April 9, 2004, (Finance Docket No, 34424), approved the
acquisition by Canadian National Railway Company (“CN™) of the \';iisconsin Central
Transportation Corporaﬁon (*WCTC"”) and Duluth, Missabe and Iron Range Railway Company
(“DMIR") respectively, subject to the conditions for the protection of rmzlroad employees
described in New York Dock Railway-Control-Brooklyn Eastern District Terminal, 360 1.C.C.
60 (1979), and

WHEREAS, on June 7, 2004 the DMIR, WCTC, and CN served notice un&er Article I,
Section 4 of the Protective Conditions of its intent to change operations as a result of the above
transaction, and

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made
by and between the DMIR, WCTC, CN and the American Train Dispatchers Association
(“ATDA™) on behalf of employees represented by the ATDA, establishes procedures for the
transfer of work and employees whose positions will be abolished on the DMIR.
IT IS AGREED:

1. CN will provide a minimum of twenty (20) days notice at Keenan for six (6) management

dispatcher positions at Stevens Point and three (3) separation allowances of ninety thousand
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dollars ($90,000), subject to applicable payroll deductions. Upon the transfer of the

DM&IR dispatching territory to Stevens Point to the newly established management

dispatcher positions, the DM&IR dispatching position losing the territory will be abolished.

_ Should CN not transfer all of the territory being dispatched in Keenan, or abolish all train -

dispatcher positions (Chief, Assistant Chief and/or Trick) at Keenan, any remaining

dispatcher on the DMIR shall remain covered by the ATDA agreement with representation

rights unaffected by this implementing agreement.

A successful applicant for a separation allowance may choose one of the following options:

(2)

()

Accept a lump sum separation allowance of $90,000, less applicable withholding
taxes. The separation allowance will be paid on the employee’s last paycheck, at
which time the employee’s position will be abolished and the employee’s employment
relationship with the company will terminate.

Accept a dismissal allowance to be paid over a period of time, designated by the
employee, not to exceed thirty-six (36) months. The gross amount of the dismissal
allowance will be $90,000 less $1,000 per month for each month of the d:srmssal
allowance. The dismissal allowance will be paid in equél increments on the first pay
period of each of the months for the duration of the dismissal allowance, at which time
the employee’s positiim will be abolished and the employee’s employment
relationship with the company will terminate. Employees receiving a dismissal
allowance in accordance with this paragraph will be entitled to Health & Welfare

benefits in accordance with the DMIR/ATDA Agreement. Employees receiving a
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dismissal allowance in accordance with this paragraph will not be entitled to any other
benefits of the DMIR/ATDA Agreement.
(c) Any separation allowances will be paid within 1 month following the employee’s last
day of work.
DMIR Dispatchers must submit their application for the above options or state their intent to
exercise any DMIR seniority that they may have, in writing, to the individual designated by
the carrier, with copy to General Chairman, within ten {10) days from date of posting.
Employee elections identified on their application will be considered irrevocable. Failure to
submit an application, or identify sufficient options, will result in the employee being
considered as having elected to exercise any existing DMIR seniority.
Assignments of positions and awarding of separations allowances shall be made in seniority
order. In the event insufficient individuals elect to bid on positions at Stevens Point, the
positions will be filled by force assignment of DMIR dispatchers in reverse seniority order,
except for those individuals who are to receive a separation or dismissal allowance.
Individuals, other than those receiving the separation allowances, who refuse such
assignment will not be entitled to the benefits of this agreement.
The employee protective benefits and conditions as set forth in the New York Dock
conditions, attached hereto as Attachment “A,” shall be applicable to this transaction. There
shall be no duplication of benefits by an employee under this agreement and any other
agreement or protective arrangement. Active and regularly assigned employees at Keenan

failing to apply for a position pursuant to this agreement shall not be considered deprived of
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employment and shall not be entitled to the protective benefits contained in the New York
Dock conditions or any other protective agreement.

Any employee determined to be a “displaced” or “dismissed” employee as a result of this
transaction, who is otherwise eligible for protective benefits and conditions under some
other job security agreement, conditions ‘or arrangements shall elect in writing within sixty
(60) days of being affected between the pmtecti\;e benefits and conditions of this agreement
and the protective benefits and conditions under such other arrangement by giving written
notification to the carrier’s designated individual, with copy of such election to the
employee’s General Chairman. Should any employee fail to make an electio—n of benefits
during the period set forth in this paragraph, such employee shall be considered as electing
the protective benefits and conditions of this agreement.

Each “dismissed employee” shall provide the carrier’s designated individual the following
information for the preceding month in which such 'emplt‘.vyee is entitled to benefits no later
than the tenth (10th) day of each subsequent month on a standard form provided by the
carrier

a. The day(s) claimed by .such employee under any unemployment insurance act.

b. The day(s) cla'imed by such employee worked in other employment, the name(s)
and address(es) of the employer(s) and the gross emnipgs made by the dismissed
employee in such other employment. _

c. The day(s) for which the employee was not available for service due to iliness,
injury or other reasons for which the employee could not perform service and the

employee received sickness benefits.
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10.

i1.

12,

13.

If the “dismissed employee” referred to herein has nothing to report account not being
entitled to benefits under any unemployment insurance law, having no eamings from any
other employment, ;nd was available for work the entire month, such employee shall
submit, on & form provided by the carrier, within the time period provided for in Paragraph
7, the form annotated ‘jNéthing to Report.”

The failure of any employee to provide the informatilon as required in paragraphs 7 and 8
shall result in the withholding of all protective bem;.ﬁts during the month covered by such
information pending receipt by the carrier of such information from the employee. No claim
for protective benefits shall be honored beyond sixty (60) days from the time specified in
paragraph 7, except in circumstances beyond the individual’s control.

The carmier will make payment of the protective benefits within thirty (30) days of receipt
and verification of the information required in paragraphs 7 and 8.

Employees transferred from Keenan to Stevens Point under provisions of this agreement
may at their option and in lieu of any and all benefits provided by Sections 9 and 12 of the

New York Dock conditions (Attachment “‘A™), be afforded a special payment as provided in

‘ Attachment “B”, if eligible, or accept the company’s management relocation package.

Employees transferring from Keenan to Stevens Point pursuant to this agreement shall
forfeit all DMIR seniority, become WCTC management employees, and be credited with
prior DMIR service on the WCTC for vacation purposes.- ’

In accordance witi1 the organization’s request a copy of this Implementing Agreement

with attachments will be provided to all the Dispatchers at Keenan.
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14 This agreement shall constitute the required agreement, as stipulated in Article 1, Section 4

| of the protective conditions, for the transfer of work as indicated in the notice of June 7,
2004,

15. Any dispute arising out of this Implementing Agreement and the Attachments will be
handled by the appropriatp General Chairman with the officer designated to receive such
claims and grievances for the carrier. All unresolved disputes will be disposed of in
accordance with the applicable provisions of New York Dock.

16. The provisions of this Implementing Agreement have been designed to address a particular
situation. Therefore, the provisions of this Implementing Agreement and the Attachments
are without precedent or prejudice to the position of either party and shall not be referred to
in any other case.

17. This Agreement shall be effective this 6™ day of May, 2005.

Signed this 6" day of May, 2005 at Homewood, Illinois. ‘
For For
DULUTH, MISSABE & IRON RANGE
RAILWAY COMPANY (DMIR) AMERICAN TRAIN DISPATCHERS
CANADIAN NATIONAL RAILWAY ASSOCIATION (ATDA)

COMPANY (CN)
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ATTACHMENT A

NEW YORK DOCK CONDITIONS

Labor protective conditions to be imposed in railroad transactions pursuant to 49 U.S.C.
11343 et seq. (formerly sections 5(2) and 5(3) of the Interstate Commerce Act), except for
trackage rights and lease proposals which are being considered elsewhere, are as follows:

1.

ARTICLE I

Definitions. — (a) “Transaction” means any action taken pursuant to

authorizations of this Commission on which these provisions have been imposed.

(b)

(c)

(d

2.

“Displaced employee” means an employee of the railroad who, as a result of a
transaction is placed in a worse position with respect to his compensation and rules
governing his working conditions.

“Dismissed employee” means an employee of the railroad who, as a result of a
transaction is deprived of employment with the railroad because of the abolition
of his position or the loss thereof as the result of the exercise of seniority rights by
an employee whose position is abolished as a result of a transaction.

“Protective period” means the period of time during which a displaced or
dismissed employee is to be provided protection hereunder and extends from the
date on which an employee is displaced or dismissed to the expiration of 6 years
therefrom, provided, however, that the protective period for any particular
employee shall not continue for a longer period following the date he was
displaced or dismissed than the period during which such employee was in the
employ of the railroad prior to the date of his displacement or his dismissal. For
purposes of this appendix, an employee’s length of service shall be determined in
accordance with the provisions of section 7(b) of the Washington Job Protection
Agreement of May 1936.

The rates of pay, rules, working conditions and all collective bargalmng and other

rights, privileges and benefits (including continuation of pension rights and benefits) of the
railroad’s employees under applicable laws and/or existing collecting bargaining agreements or
otherwise shall be preserved unless changed by future collective bargaining agreements or
applicable statutes. '

3.

Nothing in this Appendix shall be construed as depriving any employee of any

rights or benefits or eliminating any obligations which such employee may have under any
existing job security or other protective conditicns or arrangements; provided, that if an
employee otherwise is eligible for protection under both this Appendix and some other job
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security or other protective conditions or arrangements, he shall elect between the benefits under
this Appendix and similar benefits under such other arrangement and, for so long as he continues
to receive such benefits under the provisions which he so elects, he shall not be entitled to the
same type of benefit under the provisions which he does not so elect; provided further, that the
benefits under this Appendix, or any other arrangement, shall be construed to include the
conditions, responsibilities and obligations accompanying such benefits; and, provided further,
that afer expiration of the period for which such employee is entitled to protection under the
arrangement which he so elects, he may then be entitled to protection under the other
arrangement for the remainder, if any, of this protective period under that arrangement.

4, Notice and Agreement or Decision—~(a)  Each railroad contemplating a
transaction which is subject to these conditions and may cause the dismissal or displacement of
any employees, or rearrangement of forces, shall give at least ninety (90) days written notice of
such intended transaction by posting a notice on bulletin boards convenient to the interested
employees of the railroad and by sending registered mail notice to the representatives of such
interested employees. Such notice shall contain a full and adequate statement of the proposed
changes to be affected by such transaction, including an estimate of the number of employees of
each class affected by the intended changes. Prior to consummation the parties shall negotiate in
the following manner. '

Within five (5) days from the date of receipt of notice, at the request of either the railroad
or representatives of such interested employees, a place shall be selected to hold negotiations for
the purpose of reaching agreement with respect to application of the terms and conditions of this
appendix, and these negotiations shall commence immediately thereafter and continue for at least
thirty (30) days. Each transaction which may result in a dismissal or displacement of employces
or rearrangement of forces, shall provide for the selection of forces from all employees involved
on a basis accepted as appropriate for application in the particular case and any assignment of
employees made necessary by the transaction shall be made on the basis of an agreement or
decision under this section 4. If at the end of thirty (30) days there is a failure to agree, either
party to the dispute may submit it for adjustment in accordance with the following procedures:

(1)  Within five (5) days from the request for arbitration the parties shall select a
neutral referee and in the event they are unable to agree within said five (5) days upon the
selection of said referee then the National Mediation Board shall immediately appoint a
" referee. : -

(2)  No later than twenty (20) days after a referee has been designated a hearing on the
dispute shall commence.

(3)  The decision of the referee shall be final, binding and conclusive and shall be
rendered within thirty (30) days from the commencement of the hearing of the dispute.
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(4)  The salary and expenses of the referee shall be borne equally by the parties to the
proceeding; all other expenses shall be paid by the party incurring them.

(b)  No change in operations, services, facilities, or equipment shall occur until after
an agreement is reached or the decision of a referee has been rendered.

5. Displacement allowances - (a) So long after a displaced employee’s
displacement as he is unable, in the normal exercise of his seniority rights under existing
agreements, rules and practices, to obtain a position producing compensation equal to or
exceeding the compensation he received in the position from which he was displaced, he shall,
during his protective period, be paid a monthly displacement allowance equal to the difference
between the monthly compensation received by him in the position in which he is retained and
the average monthly compensation received by him in the position from which he was displaced.

Each displaced employee’s displacement allowance shall be determined by dividing
separately by 12 the total compensation received by the employee and the total time for which he
was paid during the last 12 months in which he performed services immediately preceding the
date of his displacement as a result of the transaction (thereby producing average monthly
compensation and average monthly time paid for in the test period), and provided further, that
such allowance shall also be adjusted to reflect subsequent general wage increases.

If a displaced employee’s compensation in his retained position in any month is less in
any month in which he performs work than the aforesaid average compensation (adjusted to
reflect subsequent general wage increases) to which he would have been entitled, he shall be paid
the difference, less compensation for time lost on account of his voluntary absences to the extent
that he is not available for service equivalent to his average monthly time during the test period,
but if in his retained position he works in any month in excess of the aforesaid average monthly
time paid for during the test period he shall be additionally compensated for such excess time at
the rate of pay of the retained position.

(b) If a displaced employee fails to exercise his seniority rights to secure another
position available to him which does not require a change in his
place of residence, to which he is entitled under the working
agreement and which carries a rate of pay and compensation
exceeding those of the position which he elects to retain, he shall
thereafter be treated for the purposes of this section as occupying
the position he elects to decline.

(c) The displacement allowance shall cease prior to the expiration of the protective
period in the event of the displaced employee’s resignation, death,
retirement, or dismissal for justifiable cause.
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, 6. Dismissal allowances. — (a) A dismissed employee shall be paid a monthly
dismissal allowance, from the date he is deprived of employment and continuing during his
protective period, equivalent to one-twelfth of the compensation received by him in the last 12
months of his employment.in which he eamed compensation prior to the date he is first deprived
of employment as a result of the transaction. Such allowance shall also be adjusted to reflect
subsequent general wage increases.

®) The dismissal allowance of any dismissed employee who returns to service with the
railroad shall cease while he is so reemployed. During the time of
such reemployment, he shall be entitled to protection in accordance
with the provisions of section 5.

(c) The dismissal allowance of any dismissed employee who is otherwise employed
shall be reduced to the extent that his combined monthly earnings
in such other employment, any benefits received under any
unemployment insurance law, and his dismissal allowance exceed
the amount upon which his dismissal allowance is based. Such
employee, or his representative, and the railroad shall agree upon a
procedure by which the railroad shall be currently informed of the
eaming of such employee in employment other than with the
railroad, and the benefits received.

(d) The dismissal allowance shall cease prior to the expiration of the protective period
in the event of the employee’s resignation, death, retirement,
dismissal for justifiable cause under existing agreements, failure to
return to service after being notified in accordance with the
working agreement, failure without good cause to accept a
comparable position which does not require a change in his place
or residence for which he is qualified and eligible after appropriate
notification, if his return does not infringe upon the employment
rights of other employees under a working agreement.

7. Separation allowance. - A dismissed employee entitled to protection under
this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu of all other
benefits and protections provided in this appendix) accept a lump sum payment computed in
accordance with section 9 of the Washington Job Protection Agreement of May 1936.

8. Fringe benefits. - No employee of the railroad who is affected by a
transaction shall be deprived, during his protection period, of benefits attached to his previous
employment, such as free transportation, hospitalization, pensions, reliefs, et cetera, under the
same conditions and so long as such benefits continue to be accorded to other employees of the
railroad in active service or on furlough as the case may be, to the extent that such benefits can

10

CADOCUME~1\cortez0ALOCALS~I\Temp\C.Program Fiies.Notes. Data\~1584189.doc
February 9,2005



be so maintained under present authority of law or corporate action or through future
authorization which may be obtained.

9. Moving expenses. - . Any employee retained in the service of the railroad or who
is later restored to service after being entitled to receive a dismissal allowance, and who is
required to change the point of his employment as a result of the transaction, and who within his
protective period is required to move his place of residence, shall be reimbursed for all expenses
of moving his household and other personal effects for the traveling expenses of himself and
members of his family, including living expenses for himself and his family and for his own
actual wage loss, not exceed 3 working days, the exact extent of the responsibility of the railroad
during the time necessary for such transfer and for reasonable time thereafter and the ways and
means of transportation to be agreed upon in advance by the railroad and the affected employee
or his representative; provided, however, that changes in place of residence which are not a
result of the transaction, shall not be considered to be within the purview of this section;
provided further, that the railroad shall, to the same extent provided above, assume the exy enses,
et cetera, for any employee furloughed with three (3) years after changing his point of
employment as a result of a transaction, who elects to move his place of residence back to his
original point of employment. No claim for reimbursement shall be paid under the provision of
this section unless such claim is presented to railroad within 90 days after the date on which the
expenses where incurred.

10.  Should the railroad rearrange or adjust its forces in anticipation of a transaction
with the purpose or effect of depriving an employee of benefits to which he otherwise would
have become entitled under this appendix, this appendix will apply to such employee.

11.  Arbitration of disputes. — (a) In the event the railroad and its employees or their
authorized representative cannot settle any dispute or controversy with respect to the
interpretation, application or enforcement of any provision of this appendix except section 4 and
12 of this article I, within 20 days after the dispute arises, it may be referred by either party to an
arbitration committee. Upon notice in writing served by one party on the other of intent by that
party to refer a dispute or controversy to an arbitration committee, each party shall, within 10
days, select one member of the committee and the members thus chosen shall select a neutral
member who shall serve as chairman. If any party fails to select its member of the arbitration
committee within the prescribed time limit, the general chairman of the involved labor
organization or the highest officer designated by the railroads, as the case may be, shall be
deemed the selected member and the committee shall then function and its decision shall have
the same force and effect as though all parties had selected their members. Should the members
be unable to agree upon the appointment of the neutral member within 10 days, the parties shall
then within an additional 10 days endeavor to agree to a method by which a neutral member shall
be appointed, and, failing such agreement, either party may request the National Mediation
Board to designate within 10 days the neutral member whose designation will be binding, upon
the parties.
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) In the event a dispute involves more than one labor organization, each will be
entitled to a representative on the arbitration committee, in which
event the railroad will be entitled to appoint additional
representatives so as to equal the number of labor organization
representatives. ’

(c) The decision, by majority vote, of the arbitration committee shall be final, binding,
and conclusive and shall be rendered within 45 days after the
 hearing of the dispute or controversy has been concluded and the

record closed.
@ The salaries and expenses of the neutral member shall be bomne equally by the
+ parties to the proceeding and all other expenses shall be paid by the
party incurring them.
(e) In the event of any dispute as to whether or not a particular employee was affected

by a transaction, it shall be his obligation to identify the transaction

and specify the pertinent facts of that transaction relied upon. It

shall then be the railroad’s burden to prove that factors other than a
’ transaction affected the employee.

12.  Losses from home removal. —{(a)  The following conditions shall apply to the
extent they are applicable in each instance to any employee who is retained in the service of the
railroad (or who is later restored to service after being entitled to receive a dismissal allowance)
who is required to change the point of his employment within his protective period as a result of
the transaction and is therefore required to move his place of residence;

@) If the employee owns his own home in the locality from which he is required to
move, he shall at his option be reimbursed by the railroad for any
loss suffered in the sale of his home for less than its fair value. In
each case the fair value of the home in question shall be
determined as of a date sufficiently prior to the date of the
transaction so as to be unaffected thereby. The railroad shall in
each instance be afforded an opportunity to purchase the home at
such fair value before it is sold by the employee to any other

person.

(i) If the employee is under a contract to purchase his home, the railroad shall protect
him against loss to the extent of the fair value of equity he may
have in the home and in addition shall relieve him from any further
obligation under his contract.
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(iif)

()

(c)

C))

L.

If the employee holds an unexpired lease of a dwelling occupied by him as his
home, the railroad shall protect him from all loss and cost in
securing the cancellation of said lease.

Changes in place of residence which are not the result of a transaction shall not be
considered to be within the purview of this section.

No claim for loss shall be paid under the provisions of this section unless such
claim is presented to the railroad within 1 year after the date the
employee is required to move.

Should a controversy arise in respect to the value of the home, the loss sustained
in its sale, the loss under a contract for purchase, loss and cost in securing
termination of a lease, or any other question in connection with these matters, it
shall be decided through joint conference between the employee, or their
representatives and the railroad. In the event they are unable to agree, the dispute
or controversy may be referred by either party to a board of competent real estate
appraisers, sclected in the following manner. One to be selected by the
representatives of the employees and one by the railroad, and these two, if unable
to agree within 30 days upon a valuation, shall endeavor by agreement within 10
days thereafter to select a third appraiser, or to agree to a method by which a third
appraiser shall be selected, and failing such agreement, either party may request
the National Mediation Board to designate within 10 days a third appraiser whose
designation will be binding upon the parties. ‘A decision of a majority of the
appraisers shall be required and said decision shall be final and conclusive. The
salary and expenses of the third or neutral appraiser, including the expenses of the
appraisal board, shall be bome equally by the parties to the proceedings. All other
expenses shall be paid by the party incurring them, including the compensation of
the appraiser selected by such party.

ARTICLEII

Any employee who is terminated or furloughed as a result of a transaction shall, if

he so requests, be grated priority of employment or reemployment to fill a position comparable
to that which he held when his employment was terminated or he was furloughed, even though in
a different craft or class, on the railroad which he is, or by training or re-training physically and
mentally can become, qualified, not, however, in contravention of collective bargaining
agreements relating thereto.

2.

In the event such training or re-training is requested by such employee; the

railroad shall provide for such training or re-training at no cost to the employee.
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3. If such a terminated or furloughed employee who had made a request under
section 1 or 2 of the article II fails without good cause within 10 calendar days to accept an offer
of a position comparable to that which he held when terminated or furloughed for which he is
qualified, or for which he has satisfactorily completed such training, he shall, effective at the
expiration of such 10-day period, forfeit all rights and benefits under this appendix.
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ARTICLE Il

Subject to this appendix, as if employees of railroad, shall be employees, if affected by a
transaction, of separately incorporated terminal companies which are owned (in whole or in part)
or used by railroad and employees of any other enterprise within the definition of common
carrier by railroad in section 1(3) of part I of the Interstate Commerce Act, as amended, in which
railroad has an interest, to which railroad provides facilities, or with which railroad contracts for
use of facilities, or the facilities of which railroad otherwise uses; except that the provisions of
this appendix shall be suspended with respect to each such employee until and unless he applies
for employment with each owning carrier and each using carrier; provided that said carriers shall
establish one convenient central location for each terminal or other enterprise for receipt of one
such application which will be effective as to all said carriers and railroad shall notify such
employees of this requirement and of the location for receipt of the application. Such employees
shall not be entitled to any of the benefits of this appendix in the case of failure, without good
cause, to accept comparable employment, which does not require a change in place of residence,
under the same conditions as apply to other employees under this appendix, with any carrier for
which application for employment has been made in accordance with this section.

ARTICLE IV

Employees of the railroad who are not represented by a labor organization shall be
afforded substantially the same levels of protection as are afforded to members of labor
organizations under these terms and conditions.

In the event any dispute or controversy arises between the railroad and an employee not
represented by a labor organization with respect to the interpretation, application or enforcement
of any provision hereof which cannot be settled by the parties within 30 days after the dispute
arises, either party may refer the dispute to arbitration. '

ARTICLE V

1. It is the intent of this appendix to provide employee protections which are not less
than the benefits established under 49 USC 11347 before February 5, 1976, and under section
565 of title 45. In so doing, changes in wording and organization from amrangements earlier
developed under those sections have been necessary to make such benefits applicable to
transactions as defined in article 1 of this appendix. In making such changes, it is not the intent
of this appendix to diminish such benefits. Thus, the terms of this appendix are to be resolved in
favor of this intent to provide employee protections and benefits no less than those established
under 49 USC 11347 before February 5, 1976 and under section 565 of title 45.

2. In the event any provision of this appendix is held to be invalid or otherwise
unenforceable under applicable law, the remaining provisions of this appendix shall not be
affected.
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ATTACHMENT B
In lieu of the benefits provided for in Sections 9 and 12 of the New York Dock conditions,
employees who accept positions at Stevens Point may elect, at the time of their transfer, to accept

the following payments subject to taxation:

All DMIR Employees who transfer to Stevens Point:

After fifteen (15) working days $2,000
After sixty (60) working days $1,000
After six (6) months $2,000
After one (1) year $1,000
After fiteen (15) months | $2,000

‘To qualify for the above payments, an employee must be in active service at Stevens Point at the

time such payment is due.

DMIR Employees who relocate their primary residence:
DMIR employees who relocate their primary residence and select the benefits of this Attachment at

the time of their transfer will be entitled to an additional $10,000 upon proof of sale, at fair market
value, of their primary residence in the Keenan area, and proof of purchase of a new primary
residence within a reasonable distance of Stevens Point. To qualify for the benefits of this
paragraph, relocation of primary residence, including both sale and purchase, must occur within two

(2) years of the date of transfer.
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May 6, 2005
Side Letter No. 1

Mr. Craig A. McNeil

General Chairman

American Train Dispatchers Association
2023 Allegheny Street

Duluth, MN 55811-3207

Dear Mr. McNeil:

This will confirm our understanding reached during negotiations leading to the Implementing
Agreement of this date in connection with the transfer of train dispatching work of the Duluth,
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin,

It was agreed that DMIR employees, who do not choose the CN Management Relocation
package, may elect to receive a one-time lump sum payment of one thousand dollars ($1,000) to
offset the costs associated with a familiarization/house hunting trip to the Stevens Point area.
Employees electing the lump sum payment who do not relocate will have the one thousand
dollars ($1,000) deducted from any future earnings or protective payments.

Yours truly,
(/at/“.ﬂw/ Lt ég{;ﬁ,—---"——n
CK. Cortéz -

Manager — Labor Relations. '
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May 6, 2005

Side Letter No. 2

Mr. Craig A. McNeil

General Chairman

American Train Dispatchers Association
2023 Allegheny Street

Duluth, MN 55811-3207

Dear Mr. McNeil:

This will confirm our understanding reached during negotiations léading to the Implementing
Agreement of this date in connection with the transfer of train dispatching work of the Duluth,
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin.

During our negotiations, we agreed that representatives of the company will meet with
representatives of the union, within sixty (60) days of the effective of the agreement in an effort
to resolve which employees, if any, are considered “dismissed” or “displaced” in accordance
with the provisions of the New York Dock protective conditions.

+ The representatives will also establish a procedure to resolve any differences resulting from the
Implementing Agreement.

Yours truly,

[Klu d,u /f}é’ )\ —

CXK. Cof
Manager ~ Labor Relatmns
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May 6, 2005
Side Letter No. 3

Mr. Craig A. McNeil

General Chairman

American Train Dispatchers Association
2023 Allegheny Street

Duluth, MN 55811-3207

Dear Mr. McNeil:

This will confirm our understanding reached during negotiations leading to the Implementing
Agreement of this date in connection with the transfer of train dispatching work of the Duluth,
_Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin.

During our negotiations, we agreed that any DMIR employees who transfer and become
Wisconsin Central employees, as a result of the Implementing Agreement of this date, will be
paid for any unused Personal Leave Days for the calendar year at the time of transfer.

Yours'truly,
(Wt é‘ﬂ‘)) -
CXK. Co 'ez .‘."' , .

Manager — Labor Relations
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May 6, 2005

Side Letter No. 4

Mr. Craig A. McNeil

General Chairman

American Train Dispatchers Association
2023 Allegheny Street

Duluth, MN 55811-3207

Dear Mr. McNeil:

This will confirm our understandmg reached during negotiations leading to the Implementing
Agreement of this date in connection with the transfer of train dispatching work of the Duluth,
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin.

During our negotiations, we agreed that it may be possible that DMIR employees who transfer
and become a Wisconsin Central employee, as a result of the Implementing Agreement of this
date, may be entitled to the benefits of the New York Dock protective conditions.

Yours truly,

J(cm Yue @m—)'

CX. Cortez
Manager — Labor Relations
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May 6, 2005
Side Letter No. 5

Mr. Craig A. McNeil

General Chairman

American Train Dispatchers Association
2023 Allegheny Street

Duluth, MN 55811-3207

Dear Mr. McNeil:

This will confirm our understanding reached during negotiations leading to the Implementing
Agreement of this date in connection with the transfer of train dispatching work of the Duluth,
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin.

During our negotiations, we agreed that any DMIR employees who transfer and become a
Wisconsin Central employee, as a result of the Implementing Agreement of this date, will be
allowed to elect to receive payment of accumulated sick days at the time of transfer or
retirement. Such election must be made in writing to the designated carrier official with a copy
to the General Chairman.

Yours truly,
(CTWNY,
CX. Coftez )

Manager — Labor Relations ’
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May 6, 2005

Side Letter No. 6

Mr. Craig A. McNeil

General Chairman

American Train Dispatchers Association
2023 Allegheny Street

Duluth, MN 55811-3207

Dear Mr. McNeil:

This will confirm our understanding reached during negotiations leading to the Implementing
Agreement of this date in connection with the transfer of train dispatching work of the Duluth,
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin.

During our negotiations, you asked what adverse affect, if any, an employee who had a pre-
existing condition would suffer if they came into the WCTC Management Health & Welfare
Plan. This is to advise that the WCTC Management Health & Welfare Plan has 1¥ day coverage
without exclusion.

Yours truly,

@(LCL%D’WQ & Wp\

CK. Corte? .
Manager — Labor Relations
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CSX

e
TRANSPORTATION
]

Lobor Relations Depariment

Mr. Davey A. Black, Genera! Chairman
American Train Dispatchers Assn.
Route 2, Box 98

Unicoi, Tennessee 37692

Mr. D. W. Branham, General Chairman

American Train Dispatchers Association

5943 Lynwood Court
Catlettsburg, Kentucky 41129

500 Watar Sreet
Jocksonville, FL 32202

January 9, 1988

File: G-125 Dispatchers
Side Letter No. 3

Mr. W. J. Priest, General Chajrman
American Train Dispatchers Association
2025 Barkwood Court

Mobile, Alabama 36609

Mr. E. D. Rountree, General Chairman
American Train Dispatchers Association
311 Bonaventure Road

Thunderbolt, Georgia, 31404

Gentlemen:

This refers to Memorandum Agreement effective January 9, 1988, providing
for the coordination and transfer of Train Dispatcher functions from locations cov-
ered by the L&N Agreement, Chessie Agreement, Seaboard Agreement, and
Clinchfleld Agreement to the newly centralized CSX Transportation Traln Dispatching
operation in Jacksonville, Florida.

The Carrier will offer separation allowances to regularly assigned Train
Dispatchers in seniority order in all effected Train Dispatcher offices. The separa-
tion allowance will be a lump sum of $50,000 or one of the deferred payment options
set forth in the severance plan previously given you during our recent conference
in Jacksonville, Florida. Eligible employees who are 55 years of age, but less than
65, who are not otherwise eligible for coverage under Travelers Policy GA 46000 or
under Medicare, will be granted, at Carrier expense, the same schedule of Early
Retirement Major Medical Benefits as they would have received under Travelers Poli-
cy GA-46000, the same life Insurance benefits as provided in Travelers Policy GA-
23000. The number of separation sllowances will be no more than an amount equal to
the net reduction of Train Dispatcher positions contemplated by this Memorandum
Agreement.

This understanding is without prejudice to the position of either party
and will not be cited as a precident In the future.

It is understood and agreed that separations pald to employees desiring to
leave the Company will be paid no later than when the dispatching office closes in
the city where the employee is working.

CSX Distribution Services, CSX Equipment. CSX Rall Tramepart and American Commercial Lines
rme bu sinass uniis of the CSX Tarsooriction Group.



Messrs. Black, Branham, et. al. -2 - January 9, 1988

If the foregoing confirms our understanding and agreement to this matter,
please indicate in the space provided below.

Very truly yours,

L.A

R. P. Byers
Director of Labor Relations

General Ch%u

G A i

General Chairman

QDDM.:\‘:A.&—__

General Chairman

General Chairman

cc: Mr. R. J. Irvin, President

' American Train Dispatchers Association
1401 South Harlem Avenue

Berwin, Illinois 60402

Mr. H. E. Mullinax, Vice President
American Train Dispatchers Association
911 Clarendon Avenue

Florence, South Carolina 29501

3/008.3/LRNODKC



